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FOREWORD

THE RE-GLOBE JEAN MONNET MODULE PROJECT

After three years of very intense activity, I am proud to pres-
ent this open-access book, the final representative publication gath-
ering most of the results of the several initiatives proposed within 
the Jean Monnet Module “Re-Globe – Reforming the Global Eco-
nomic Governance: The EU for SDGs in International Economic 
Law”. Since its conception, the Re-Globe Project has been a fasci-
nating and formative challenge, allowing me to work with a highly 
authoritative and very supportive Re-Globe Research Team, formed 
by distinguished and dedicated Colleagues – Professors Attila Tanzi, 
Alessandra Castellini, Gian Maria Farnelli, Ludovica Chiussi Curzi 
– and young scholars -Doctors Niccolò Lanzoni, Andrea Mensi and 
Ludovica Mulas; and Isola Clara Macchia, Alessandra Quarta, Klar-
issa Martins Sckayer Abicalam and Giulia Bortino. 

With their encouragement, in a context of constant interaction 
of the academia with the institutional and business communities, I 
could realize five Re-Globe Conferences, several open-access arti-
cles, and many seminars attracting bright scholars from all over the 
world, who generously shared their research with the national and 
international Re-Globe students of the University of Bologna, and 
the Italian, European and international academic experts attending 
the Re-Globe events1. The new generation of EU Trade Agreements 

1 For a complete report of the Re-Globe activities see the dedicated Re-Globe 
website at the link https://site.unibo.it/reglobe/en.
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has been analyzed in its many novel aspects, and compared with 
other major regional trade treaties; the EU approach to reform-
ing the WTO and innovating international investment law has been 
among the topics of constant debate; sustainability in the interna-
tional trade and investment case law has been thoroughly exam-
ined; international energy and climate law were observed through 
the EU contribution in those fields; while the EU policy for a net 
zero economy, the unilateral measures outlined in the EU Green 
Deal2, the instruments of the EU Open Strategic Autonomy3, such 
as the EU Anti-Coercion Instrument4, have been closely examined 
through the lens of their compatibility with WTO law and interna-
tional law more generally.

Many other key policies and topics related to the promotion 
of sustainability have been investigated within the increasingly rich 
and complex action of the EU in the global economy. This has been 
facilitated by the interdisciplinary approach of Professor Alessandra 
Castellini, who delivered important seminars on sustainability in the 
EU approach to international agricultural trade. Significant devel-
opments in climate change litigation and the responsibilities of the 
business community to achieve sustainability in their economic ac-
tivities have also been researched and proposed to the Re-Globe stu-
dents and the academic and institutional communities.

And yet, despite three years of humble -but always very intense 
and dedicated- work, the only certainty achieved is that our research 
commitment has to continue, and everything has to be reconsid-
ered, because of the unprecedented challenges and changes brought 
by our current very demanding times. While exploring the new con-

2 COM(2019) 640, Communication from the Commission to the Europe-
an Parliament, the European Council, the European Economic and Social Com-
mittee and the Committee of the Regions – The European Green Deal, Brussels, 
11.12.2019.

3 See COM(2021), Trade Policy Review – An Open, Sustainable and Assertive 
Trade Policy, Communication from the Commission to the European Parliament, 
the Council, the European Economic and Social Committee and the Committee of 
the Regions, Brussels, 18.2.2021.

4 Regulation (EU) 2023/2675 of the European Parliament and of the Council 
of 22 November 2023 on the protection of the Union and its Member States from 
economic coercion by third countries, in OJEU L, 2023/2675, 7.12.2023.
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cepts and strategies of economic -and national- security5 and eco-
nomic foreign policy6, it is important to consistently maintain a sus-
tainable, cooperative, approach: it is in fact in the genetic code of 
the process of European integration to look for and promote a “high 
degree of cooperation in all fields of international relations”, which 
is one of the values at the basis of the EU international action7. In 
addition to the pursuit of sustainability in establishing new substan-
tive international rules, it is crucial to pay attention to pressing insti-
tutional issues. These include the importance of upholding the EU 
principle of representative democracy and respecting the EU insti-
tutional equilibrium considering the mounting tide of soft law8 and 
the many emergencies invoked.

In my opinion, the Department of Legal Studies and the Uni-
versity of Bologna express the human capital to undertake this chal-
lenging endeavour. And here I would like to express my gratitude to 
Professor Michele Caianiello, who was the Director of the Depart-
ment of Legal Studies when I started the Re-Globe Project, and Pro-
fessor Federico Casolari, my current Director, under whose guide I 
am sure we may give our contribution in suggesting strategies and 
rules of sustainability for our difficult times.

5 JOIN(2023) 20, On “European Economic Security Strategy”, Joint Com-
munication to the European Parliament, the European Council and the Council, 
Brussels, 20.6.2023. 

6 See Europe’s Choice – Political Guidelines for the Next European Commis-
sion 2024-2029, Ursula von der Leyen Candidate for the European Commission 
President, Strasbourg, 18.7.2024, pp. 26-28.

7 See Article 21, para. 2 of the TEU.
8 See the request by the European Parliament to “suspend” the Memorandum 

of Understanding on Sustainable Partnership on Sustainable Raw Materials Value 
Chains between the European Union Represented by the European Commission and 
the Republic of Rwanda signed on 19 February 2024, despite the expressly stated 
non-binding nature of the MoU in P10_TA(2025)0020, Escalation of Violence in 
the Eastern Democratic Republic of the Congo, European Parliament Resolution 
of 13 February 2025 on the Escalation of Violence in the Eastern Democratic 
Republic of the Congo (2025/2553(RSP)): the European Parliament “[u]rges the 
Commission and the Council to immediately suspend the EU-Rwanda MoU on 
sustainable raw materials value chains until Rwanda proves that it is ceasing its 
interference and its exportation of minerals mined from M23-controlled areas; calls 
on all actors to increase transparency and to effectively ban the entry of all blood 
minerals into the EU” (para. 11). 
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Beyond the already recalled cooperative Re-Globe Research 
Team, and my former and current authoritative Directors, I am also 
grateful to the Research Offices of the Department of Legal Studies 
and the University of Bologna, the UNIBO Graphic Design Office, 
that authored the remarkable Re-Globe logos, and the UNIBO Web-
Desk, who featured the very useful Re-Globe website. 

Without the continuous caring and kind presence of all the re-
called people, the fascinating and demanding adventure of the Re-
Globe Project would not have been possible. 

Elisa Baroncini, Re-Globe Coordinator
Bologna - Ravenna, February 2025



INTRODUCTION

In 1987, sustainable development was defined by the UN World 
Commission on Environment and Development as the develop-
ment that “meets the needs of the present without compromising 
the ability of future generations to meet their own needs”1. It has 
subsequently been recalled in the preamble and the text of the ma-
jor international agreements of global governance (e.g. the 1992 UN 
Framework Convention on Climate Change (UNFCCC)2 and the 
2015 Paris Agreement3; the WTO Agreement4; the most recent re-
gional trade5 and investment agreements6). In the UN 2030 Agenda 
entitled “Transforming our World”, adopted in 2015, the principle 
of sustainable development has been articulated in the 17 Sustain-
able Development Goals (SDGs) to be realized with “the participa-

1 unIted natIonS, Report of the World Commission on Environment and 
Development: Our Common Future, 1987, para. 27.

2 United Nations Framework Convention on Climate Change, New York, 9 
May 1992, United Nations Treaty Series, vol. 1771, p. 107.

3 UNFCCC, Decision 1/CP.21 (2016), Adoption of the Paris Agreement 
(FCCC/CP/2015/10/Add.1). 

4 world trade organIzatIon, The Legal Texts - The Results of the Uruguay 
Round of Multilateral Trade Negotiations, Cambridge, 2011.

5 See e.g. the Free Trade Agreement between the European Union and New 
Zealand, in OJEU L, 2024/229, 28.2.2024.

6 See e.g. the Sustainable Investment Investment Facilitation Agreement 
between the European Union and the Republic of Angola, in OJEU L, 2024/830, 
8.3.2024.
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tion of all countries, all stakeholders, and all people”7. In July 2022, 
the UN General Assembly recognized “the right to a clean, healthy 
and sustainable environment as a human right”8. And, in September 
2024, in the UN Pact for the Future “the Heads of State and Gov-
ernment, representing the peoples of the world”9 declared to remain 
focused and committed to achieving the SDGs by 2030, consider-
ing sustainable development as a pillar of the United Nations: “sus-
tainable development in all its three dimensions [economic develop-
ment, environmental protection, social progress] is a central goal in 
itself and […] its achievement, leaving no one behind, is and always 
will be a central objective of multilateralism”10. 

Sustainable development is thus a pillar for the life of collectivi-
ties and the International Community: and the European Union is a 
major actor in promoting sustainability at every level – local, region-
al and international – as it has consistently considered sustainable 
development a core principle of the internal market and the EU’s in-
ternational action, becoming a virtuous model which is constantly 
referred to and inspires domestic and international institutions. 

Our Department of Legal Studies hosts and supports also the 
Re-Globe Jean Monnet Module Project, which focuses on examining 
the European Union’s role as a major promoter of sustainability in 
International Economic Law. It was thus only natural for us to join 
forces, share our knowledge and support a Re-Globe International 
Conference which welcomed major experts, civil servants, academ-
ics, and senior and junior scholars from around the world to present 
their research and engage in discussions about how relevant is the 
EU approach in promoting sustainability in every aspect of the pub-
lic sphere and private activities, and how it can be further improved 
“in a balanced and integrated manner”11. 

7 A/RES/70/1, Transforming our World: the 2030 Agenda for Sustainable 
Development, Resolution adopted by the General Assembly on 25 September 
2015, p. 2. 

8 A/RES/76/300, The Human Right to a Clean, Healthy and Sustainable 
Environment, Resolution adopted by the General Assembly on 28 July 2022, p. 3.

9 A/RES/79/1, The Pact for the Future, Resolution adopted by the General 
Assembly on 22 September 2024, para. 1.

10 Ibid., para. 10.
11 Ibid., para. 81.
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The Ravenna Campus of the University of Bologna was selected 
as the venue for this high-level event, where we could also benefit 
from the generous support and hospitality of Fondazione Flaminia 
and its President Mirella Falconi and Director Antonio Penso, and 
of the Port System Authority of Ravenna and its President Daniele 
Rossi. 

The result of our joint initiative is proposed in this open-access 
book, which also includes papers presented in other Re-Globe sem-
inars: the EU approach to sustainability thus innervates the essays 
of the contributors in investment, trade, energy, finance and trans-
port law.

We are grateful to Alessandra Quarta for her support in editing 
this publication, and we hope readers may appreciate it and that fur-
ther research is attracted through it.

Elisa Baroncini, Federico Casolari, Pietro Manzini,  
Attila Massimiliano Tanzi, Greta Tellarini

Bologna - Ravenna, February 2025





SeSSIon I

THE PATH TOWARDS SUSTAINABILITY
IN INTERNATIONAL INVESTMENT LAW





COMPARING DIVERSE APPROACHES TO INTEGRATE 
SUSTAINABLE DEVELOPMENT PROVISIONS IN THE EU 
AND GLOBAL SOUTH INTERNATIONAL INVESTMENT 

AGREEMENTS

Aditi Pandey

1. Introduction

Foreign direct investment (FDI) has always been an important 
tool for financing development, and its significance and spill over 
effects are even more prominent in developing and least developed 
countries1. If managed properly, foreign investment can improve ac-
cess to essential services such as water, education and health care, 
which, in turn, can contribute in achieving the United Nations Sus-
tainable Development Goals (UNSDGs)2. Foreign investment can 
also facilitate in the generation and dissemination of knowledge and 
technology, support entrepreneurship, job creation and other multi-

1 l. alFaro, J. chauvIn, Foreign Direct Investment, Finance, and Eco-
nomic Development, 2020, https://www.worldscientific.com/doi/abs/10.1142/ 
9789811200595_0011 (accessed on 31 December 2023); The Effect of Foreign 
Direct Investment on the Economic Growth of Sub-Saharan African Countries: 
An Empirical Approach, https://www.tandfonline.com/doi/epdf/10.1080/233
22039.2022.2038862?needAccess=true (accessed on 31 December 2023); w. 
alSchner, e. tuerk, The Role of International Investment Agreements in Fos-
tering Sustainable Development, in F. baetenS (ed.), Investment Law within In-
ternational Law, 1st ed., Cambridge University Press, 2013, https://www.cam-
bridge.org/core/product/identifier/9781139855921%23c03888-9-1/type/book_
part (accessed on 31 December 2023).

2 unIted natIonS - dePartment oF economIc and SocIal aFFaIrS, Transform-
ing Our World: The 2030 Agenda for Sustainable Development, https://sdgs.un-
.org/2030agenda (accessed on 15 August 2023).
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tude of benefits. Through all of this, FDI can be a stepping-stone for 
long-term, sustainable, and inclusive growth. However, these ben-
efits are not automatic. Achieving these benefits requires a robust 
and effective policy response both at the international and nation-
al level to make FDI conducive to sustainable development. One 
such policy tools primarily aimed at attracting FDI is negotiating 
and concluding international investment agreements (IIAs), bilater-
al investment treaties (BITs), free trade agreements (FTAs) and trea-
ties with investment provisions (TIPs). As of December 2023, the 
IIA regime consisted of 2,828 BITs and 450 TIPs3. While IIAs pri-
marily aim at promoting foreign investment through granting pro-
tection against host state conduct, they have been constantly fac-
ing severe criticism for affecting host states regulatory sovereign-
ty to implement environmental, social, climate, public health and 
other policies aimed at achieving the SDGs4. Traditionally, develop-
ing countries often lacked the capacity or power to negotiate IIAs 
with their developed country counterparts. The older BIT models 
focused more on investment protection hoping that would attract 
investment. However, in practice even if these BITs were effective 
strategies to attract investment, there was no guarantee that invest-
ment would lead to development, much less development that is 
sustainable5. The role of IIAs was to ensure a stable regulatory en-
vironment for the foreign investors. However, eventually this led to 
unduly limiting the regulatory powers of host states to implement le-
gitimate public policy objectives. The substantive standards of pro-
tection, e.g., rules on expropriation and fair and equitable treatment 
(FET), require host states to compensate foreign investors for dam-

3 unctad InveStment PolIcy hub, International Investment Agreements Nav-
igator, https://investmentpolicy.unctad.org/international-investment-agreements (ac-
cessed on 31 December 2023).

4 c. baltag, r. JoShI, k. duggal, Recent Trends in Investment Arbitration on 
the Right to Regulate, Environment, Health and Corporate Social Responsibility: 
Too Much or Too Little?, in ICSID Review - Foreign Investment Law Journal, 2023, 
38, p. 381, https://doi.org/10.1093/icsidreview/siac031 (accessed on 5 January 
2024).

5 l. JohnSon, l.e. SachS, n. lobel, Briefing Note: Aligning International 
Investment Agreements with the Sustainable Development Goals, 2020, available 
at: https://scholarship.law.columbia.edu/sustainable_investment_staffpubs/187. 

https://scholarship.law.columbia.edu/sustainable_investment_staffpubs/187
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age caused by sustainability measures6. Moreover, the investor state 
dispute settlement (ISDS) system allows foreign investors to en-
force these claims against their host states and effectively authorizes 
arbitral tribunals to decide on the legitimacy of sustainable develop-
ment policies. Even though the UN 2030 Agenda stresses that for-
eign investment can play a substantial role in achieving sustainable 
development7, the current international legal framework governing 
foreign investment is frequently perceived to impede rather than en-
courage the UNSDGs. Additionally, ever since there has been an in-
crease in the number of investors using ISDS to bring claims against 
developed countries, these countries have also started to reconsid-
er whether ISDS ought to be preserved, revised, or replaced8. In-
famous cases such as European Solar Farms v Spain9, BayWa r.e. 
Renewable Energy GmbH and BayWare. v Spain10, Philip Morris v 
Australia11, Vattenfall v Germany12, Rockhopper v Italy13, have giv-
en rise to concerns that IIAs and ISDS interfere with the environ-
mental, public health or other sustainability measures required to 
implement the SDGs. 

The current regime of international investment law has been 
the subject of increasing criticism from States, intergovernmental 
organizations, and civil society. This has triggered a global IIA cri-
sis resulting in over-arching reform process to reconcile the dwin-

6 g. zagel, Achieving Sustainable Development Objectives in International 
Investment Law, in J. chaISSe, l. choukroune, S. JuSoh (eds.), Handbook of Inter-
national Investment Law and Policy, Springer, 2021, https://doi.org/10.1007/978-
981-13-3615-7_57 (accessed on 13 December 2022).

7 UN 2030 Agenda, para. 41; SDGs, paras. 1a and 1b.
8 z. ShaFruddIn, Investor-State Dispute Settlement between Developed 

Countries: Why One Size Does Not Fit All, in ARIA, 29(4), https://arbitrationlaw.
com/library/investor-state-dispute-settlement-between-developed-countries-why-
one-size-does-not-fit-all (accessed on 5 January 2024).

9 European Solar Farms A/S v Kingdom of Spain (ICSID Case No. ARB/18/45).
10 BayWa r.e. Renewable Energy GmbH and BayWa r.e. Asset Holding GmbH 

v Kingdom of Spain (ICSID Case No. ARB/15/16).
11 Philip Morris Asia Limited v The Commonwealth of Australia (PCA Case 

No. 2012-12).
12 Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG v 

Federal Republic of Germany (I) (ICSID Case No. ARB/09/6).
13 Rockhopper Exploration Plc, Rockhopper Italia S.p.A. and Rockhopper 

Mediterranean Ltd v Italian Republic (ICSID Case No. ARB/17/14).
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dling relationship between investment flows and sustainable devel-
opment. Challenges such as identifying the right type of foreign in-
vestment and introduction of sustainability requirements without 
discouraging foreign investment have led to the policymakers re-
think the current investment regime. States and other institutions 
have grown to realize that not all investments contribute to develop-
ment, and that policy interventions are often needed to ensure that 
the benefits of investment are captured, and the harms are avoided. 

The European Union (EU) has been a front-runner in reform-
ing their investment treaties and negotiating strategies. Other regions 
and countries have also developed strategies for the same14. The new 
age EU Trade and Investment Agreements (TIAs) refine the substan-
tive protection standards, strengthen the host state regulatory sover-
eignty, and include a reformed ISDS system15. Reforms in other coun-
tries such as in the “Global South”16 are happening at the same time. 
Notable examples are Brazil, India, and the African continent. These 
states have introduced innovative approaches to reconcile investment 
protection and sustainable development. The approaches employed 
both by the EU member states and the Global South States are dif-
ferent, but the broader agenda remains the same, i.e. to reconcile 
investment promotion and protection and sustainable development 
through effective and innovative policy making and implementation.

This paper compares the reform approaches of EU TIAs and se-
lected Global South IIAs. The following sections provides an over-
view of the IIA regime both in EU and the Global South States and 
compares the substantive and procedural reforms employed to inte-
grate sustainable development provisions in both regions with some 
notable examples. Finally, the paper provides possible recommenda-
tions and solutions to integrate more holistically sustainable devel-
opment policy issues in the investment agreements.

14 RR2020-04_EU-Trade-and-Investment-Policy, https://www.ceps.eu/wpcon-
tent/uploads/2020/10/RR2020-04_EU-Trade-and-Investment-Policy.pdf (accessed 
on 5 January 2024).

15 RR2020-04_EU-Trade-and-Investment-Policy, https://www.ceps.eu/wpcon-
tent/uploads/2020/10/RR2020-04_EU-Trade-and-Investment-Policy.pdf.

16 The phrase “Global South” refers broadly to the regions of Latin America, 
Asia, Africa, and Oceania. It is one of a family of terms, including “Third World” 
and “Periphery”, that denote regions outside Europe and North America.
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2. The EU approach: introduction

Until 2009, international investment policy was the exclusive 
competence of the EU member states. The Treaty of Lisbon entered 
into force on 1 December 2009, providing the EU with exclusive 
competence in “direct investment” as a part of common commer-
cial policy17. This covers the conclusion of international investment 
agreements (IIAs) which typically aim to protect and liberalize FDI. 
Since then, the EU has ratified TIAs with Canada18, Singapore19, 
United Kingdom20 among others. With the Lisbon Treaty coming in-
to force, several other amendments were made in the Treaty on Eu-
ropean Union TEU21 and the Treaty on the Functioning of the Eu-
ropean Union, TFEU22 to reflect these new ideas and policy changes 
based on the furtherance of sustainable development objective. All 
external action objectives and goals were brought under the umbrel-
la of Article 21 TEU to enhance the coherence and consistency of 
EU external relations. 

Art. 21(2)(d) TEUs reads as follows: “the Union shall define 
and pursue common policies and actions in order to foster the sus-
tainable economic, social and environmental development of devel-
oping countries, with the primary aim of eradicating poverty”. Simi-
larly, Art. 21(2)(f) states that: “The Union shall […] help develop in-
ternational measures to preserve and improve the quality of environ-
ment and the sustainable management of natural resources, in order 
to ensure sustainable development. These amendments show a will-

17 thInk tank, euroPean ParlIament, EU International Investment Policy: 
Looking Ahead, https://www.europarl.europa.eu/thinktank/en/document/EPRS_
BRI(2022)729276 (accessed on 5 January 2024).

18 The EU-Canada Comprehensive Economic and Trade Agreement (CETA) 
is a progressive trade agreement between the EU and Canada. It entered into force 
provisionally in 2017, meaning that most of the agreement now applies.

19 The European Union and Singapore have negotiated a Free Trade Agree-
ment and an Investment Protection Agreement. It entered into force on 21 Novem-
ber 2019.

20 The EU-UK Trade and Cooperation Agreement concluded between the EU 
and the UK was signed on 30 December 2020.

21 Consolidated Version of the Treaty of European Union.
22 Consolidated Version of the Treaty on the Functioning of the European 

Union.
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ingness and commitment of EU member states towards integrating 
sustainable development objectives in their external trade relations 
be it at a bilateral or multilateral level. Today, all EU TIAs with de-
veloped and developing countries alike contain distinct chapters ad-
dressing sustainable development and refine their investment chap-
ters to include effective and stricter provisions on implementing and 
interpreting sustainable development policies”23. 

2.1. Substantive provisions

At the international level, the EU strives to promote and inte-
grate sustainable development concerns through its external trade 
policies. All EU TIAs concluded since the Lisbon Treaty contain a 
separate “trade and sustainable development chapters”24. The chap-
ters are mostly uniform regarding their substantive content, imple-
mentation standards and monitoring mechanisms. These trade and 
sustainable development (TSD) chapters mostly address sustaina-
ble development in its economic, social and environmental dimen-
sions25. They also refer to relevant international environmental and 
labour agreements that the contracting parties should ratify and im-
plement26. The TSD chapters implement the relevant international 
agreements through national measures, cooperation in relevant in-
ternational organisations and consultation and cooperation on la-
bour and social standards and environmental protection. 

It is important to note that, though EU trade agreements have a 
vast reference to sustainable development when it comes to interna-
tional trade, however, if one looks at the investment chapter, there 
is no exclusive mention of sustainable development goals or a spe-
cific dedicated chapter on investment and sustainable development. 

23 euroPean commISSIon, Sustainable Development in EU Trade Agreements, 5 
December 2023, https://policy.trade.ec.europa.eu/development-and-sustainability/
sustainable-development/sustainable-development-eu-trade-agreements_en 
(accessed on 5 January 2024).

24 thInk tank, euroPean ParlIament, EU International Investment Policy: 
Looking Ahead, https://www.europarl.europa.eu/thinktank/en/document/EPRS_
BRI(2022)729276 (accessed on 5 January 2024).

25 Art. 12.1.2 EU-Singapore FTA; art. 22.1 CETA.
26 Art. 23.3 and 24.4 CETA.
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For instance: In the EU-Canada CETA, under Art.8.9, it is men-
tioned that “the parties have a right to regulate within their territo-
ries to achieve legitimate policy objectives, such as the protection of 
public health, safety, environment”27, however, there is no specific 
mention of sustainable development as an objective or any means to 
realise them in the investment chapter.

The chapter on investment also doesn’t mention labour stand-
ards. Even though there is a dedicated chapter on Trade and Labour 
under the TSD chapter, reference to labour standards under the in-
vestment chapter is missing28. 

Since, the new age EU TIAs have a separate TSD chapter, these 
chapters exclude the general dispute settlement mechanism and 
ISDS29. Instead, they create a treaty body to conduct consultations, 
monitoring and dispute settlement on disputes arising specifically 
under the TSD chapter. An important point to consider here is that 
though the preamble of these TIAs mention that foreign investment 
should promote sustainable development, there is no clear link be-
tween the TSD chapters and investment chapters. For instance, the 
CETA TSD chapter have few references to investment, but the CE-
TA investment chapter doesn’t refer to the standards established in 
the TSD chapters30. These provisions make it quite uncertain to de-
termine whether the clarifications cover the full range of host states’ 
public policy measures or just environment, health and safety and 
if these measures alone are enough to implement all aspects of UN-
SDGs.

Moving ahead in refining the substantive provisions of the BITs, 
the EU-Canada CETA contains some innovations and a departure 
from the traditional BITs. For instance, a combined reading of Art. 
8.12 and Annex 8-A CETA explicitly defines the rules on expropri-
ation and lists the “non-discriminatory measures that are designed 
and applied to protect legitimate public welfare objectives, such as 
health, safety and the environment […]”. These measures are ex-
cluded from the definition of expropriation unless the “impact ap-

27 Art. 8.9 CETA.
28 Chapter 8 and Chapter 23 CETA.
29 Art. 23.11 and 24.16 CETA.
30 Chapter 8 CETA.
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pears manifestly excessive”31. Having said that, an over-arching ref-
erence to sustainable development goals is missing.

Further, Art. 8.9.2 CETA clearly states that the fact a Party reg-
ulates, through a modification to its laws, in a manner which neg-
atively affects an investment or interferes with an investor’s expec-
tations, does not amount to a breach of an obligation32. Art. 8.10.2 
CETA clearly defines the contours of FET standard and provides a 
list of measures including denial of justice, breach of due process, or 
abuse of investors which constitute its violation33. 

A similar example is the EU-UK Trade and Cooperation Agree-
ment, EU-UK TCA where there are dedicated separate chapters on 
environment and climate34, labour35 and carbon pricing36 however 
they are not a part of the investment chapter. The preamble of the 
EU-UK TCA “recognises the Parties’ respective autonomy and rights 
to regulate within their territories in order to achieve legitimate pub-
lic policy objectives such as the protection and promotion of pub-
lic health, environment including climate change, public morals, so-
cial or consumer protection, animal welfare, privacy and data pro-
tection”37. Under Art.123(2) EU-UK TCA, “the parties reaffirm the 
right to regulate within their territories to achieve legitimate policy 
objectives […]”38. The EU-UK TCA focuses more on investment lib-
eralisation than on investment protection per se. There are no spe-
cific definitions of the FET standard or expropriation. The EU-UK 
TCA overall puts a lot more emphasis on the comprehensive objec-
tive of achieving the sustainable development goals through pursu-
ing legitimate public policy goals and giving states the right to define 
or regulate its own levels of protection39. However, the agreement 
in principle fails to integrate the sustainable development provisions 

31 Art. 8.12 and Annex 8-A CETA.
32 Art. 8.9.2 CETA.
33 Art. 8.10.2.
34 Chapter 7 EU-UK TCA.
35 Chapter 6 EU-UK TCA.
36 Art. 392 EU-UK TCA.
37 Para. 7, Preamble, EU-UK TCA.
38 Art. 123, Title II, Services and Investment, EU-UK TCA.
39 Art. 340, Title X, Good Regulatory Practices and Regulatory Cooperation, 

EU-UK TCA.
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specifically in the investment chapter. The linkages between many 
chapters such as environment and climate40, labour41 and carbon 
pricing42 and the investment chapter is opaque to say the least.

Another important concern with the new-age EU TIAs is that 
they do not clarify how the substantive standards in the TSD chap-
ters affect the investment chapter obligations. Although Art. 31(1) 
VCLT43 require the interpretation of the investment chapters in their 
context, and the TSD chapters contain rules on sustainability meas-
ures affecting foreign investment, the lack of “express reference” in 
the IIA chapters creates uncertainty whether and how arbitral tribu-
nals will draw on these sustainability standards as relevant when in-
terpretating investment protection rules. Moreover, the implemen-
tation and monitoring mechanism of the TSD chapters are entirely 
separate from the investment chapter. The investment chapter usu-
ally has a separate dispute settlement mechanism i.e. ISDS, which 
provide for enforcement and adoption of sanctions for breaches of 
investment obligations whereas the TSD monitoring process is en-
tirely different and not applicable for the IIA chapter. This raises 
an important question that whether the EU has the intention solely 
to integrate sustainable development concerns in their internation-
al trade policies and leave the interpretation of the international in-
vestment policies concerning sustainable development and public 
policy issues entirely to the arbitral tribunals.

Apart from the EU’s approach of negotiating TSD chapters, a 
bilateral investment agreement worth mentioning is the EU-China 
Comprehensive Agreement on Investment (CAI). After 35 rounds 
of negotiation, on 30 December 2020, China and the EU announced 
that they concluded in principle the negotiations for a Comprehen-
sive Agreement on Investment44. 

This agreement is an ambitious bilateral investment agreement 
covering areas such as market access, level playing field and sustain-

40 Chapter 7 EU-UK TCA.
41 Chapter 6 EU-UK TCA.
42 Art. 392 EU-UK TCA.
43 Vienna Convention on the Law of Treaties (1969).
44 EU-China CAI. See: https://policy.trade.ec.europa.eu/eu-trade-relation-

ships-country-and-region/countries-and-regions/china/eu-china-agreement/eu-chi-
na-agreement-principle_en.
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able development objectives. The agreement contains commitments 
on market access and disciplines including clear rules on state-
owned enterprises, transparency obligations for subsidies, and rules 
prohibiting forced technology transfers45. The CAI has an entire sec-
tion46 dedicated on investment and sustainable focussing on invest-
ment favouring green growth47, investment and climate change48 
and corporate social responsibility49. 

Art 1 of Section IV, categorically “mentions the many commit-
ments made under relevant international documents with regards to 
sustainable development and reaffirm their commitment to promote 
the development of investment in such a way as to contribute to the 
objective of sustainable development, for the welfare of present and 
future generations”50. 

Art.6, mandates the parties to “effectively implement the UN-
FCCC and the Paris Agreement adopted thereunder, including its 
commitments with regard to its Nationally Determined Contributions, 
promote and facilitate investment of relevance for climate change 
mitigation and adaptation; including investment concerning climate 
friendly goods and services, such as renewable energy, low-carbon 
technologies and energy efficient products and services”51. 

The Chapter also has specific commitments on ratifying funda-
mental International Labor Organization (ILO), Conventions No 29 
and 105, if it has not yet ratified them and other Conventions that 
are classified as “up to date” by the ILO52. 

However, after seven years of negotiations, European Parlia-
ment voted to freeze its ratification in May 202153. Even though this 

45 EU-China: The Agreement Explained, https://policy.trade.ec.europa.eu/
eu-trade-relationships-country-and-region/countries-and-regions/china/eu-china-
agreement/agreement-explained_en (accessed on 5 January 2024).

46 Section IV, Investment and Sustainable Development, EU-China CAI.
47 Art. 5, Section IV, EU-China CAI.
48 Art. 6, Section IV, EU-China CAI.
49 Art. 2, Section IV, EU-China CAI.
50 Art. 1, Section IV, EU-China CAI.
51 Art. 6, Section IV, EU-China CAI.
52 Art. 4, Section IV, EU-China CAI.
53 l. mcelwee, The Rise and Demise of the EU-China Investment Agreement: 

Takeaways for the Future of German Debate on China, available at: https://www.
csis.org/analysis/rise-and-demise-eu-china-investment-agreement-takeaways-
future-german-debate-china (accessed on 5 January 2024).
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agreement was short lived, it could be used a good starting point for 
the EU negotiators to incorporate other diverse approaches to inte-
grate sustainable development provisions in its TIAs.

Some other EU member states have also designed their Model 
BITs in recent times that have provisions integrating sustainable de-
velopment policies and investment promotion and facilitation. For 
instance, the Model Italy-BIT has specific provisions on investment 
and environment, investment and labour and also encourages dia-
logues and cooperation on investment related sustainable develop-
ment issues. The preamble of the BIT also mentions the importance 
of “strengthening investment relations, in accordance with the objec-
tive of sustainable development in the economic, social and environ-
mental dimensions”54. Similar provisions could also be found in the 
Netherlands Model BIT55 and the Model Belgium- Luxembourg BIT56.

Overall, after an analysis of these latest agreements, it could be 
said that the implementation of sustainable development into EU in-
vestment provisions through TSD chapters seems to be a bit inad-
equate and unclear. These improvements in the treaty making lan-
guage could be at best noted as a best endeavour language to possi-
bly make way for better and fruitful negotiations in the future, How-
ever, a lot more has to be done to ensure that investment protection 
and promotion are not a hindrance but a facilitator in achieving the 
UN Sustainable Development Goals.

2.2. Dispute settlement procedure

The investor state dispute settlement system of international in-
vestment law has been facing criticism for its systemic deficiencies 
such as lack of consistency and for being contradictory57. A good ex-
ample is the widely different interpretations of the fair and equita-
ble treatment standard and lack of uniform standards for awarding 
damages. Other issues such as lengthy duration and costs of arbitral 

54 Model Italy BIT 2022.
55 Netherlands Model BIT 2019.
56 BLEU Model BIT 2019.
57 g.m. alvarez et al., A Response to the Criticism against ISDS by EFILA.
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proceedings, lack of transparency and independence and impartial-
ity of arbitrators.

The EU has introduced many new elements to improve these 
weaknesses and the arbitration procedure in general. For instance, 
under CETA, the Committee on Services and Investment58 strength-
ens the contracting parties’ role in dispute settlement by providing 
a forum for addressing issues arising out of the investment chapter. 
Further, under Arts.8.32 and 8.33 CETA, claims can be dismissed 
if they are without any legal merits or unfounded as a matter of 
law59. The Committee on Services and Investment may also adopt 
and amend rules supplementing the applicable dispute settlement 
rules, and amend the applicable rules on transparency. These rules 
and amendments will be binding on the Tribunal and also make rec-
ommendations to the CETA joint committee on the functioning of 
the Appellate Tribunal and adoption of interpretations of the agree-
ment. Under CETA, the agreement stresses on the establishment of 
a multilateral investment tribunal and appellate mechanism for the 
resolution of investment disputes60. 

Under the EU-China CAI and EU-UK TCA, the parties decided 
to forgo the traditional ISDS mechanism and instead opt for state-
state arbitration61. Under EU-China CAI, the parties also have an 
option to opt for mediation or a mutually agreed solution without 
going into arbitration62. This approach provides some flexibility to 
the parties and also gives an assurance to the host state that they 
won’t be dragged into lengthy and ardours litigation under the ISDS.

In principle, EU reforms are a step in the right direction and 
have the potential to remedy many concerns against the traditional 
ISDS system. In sum, they do try enhance legitimacy, transparency 
and consistency of arbitral decisions at least on the paper. Howev-
er, the cost of the large institutional setting such as the CETA Joint 
Committee or Committee on Services and Investment may be feasi-

58 Art. 8.44 CETA.
59 Art. 8.32 and 8.33 CETA.
60 Article 8.29 CETA.
61 Section V Dispute Settlement, CAI.
62 J. Schwarzer, Investor-State Dispute Settlement: An Anachronism Whose 

Time Has Gone.
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ble for developed countries, it would be a challenge when it comes 
to negotiating similar contracts with developing countries due to 
lack of infrastructure and finances. These procedural reforms have 
been introduced to remedy the ill effects of ISDS mechanism in gen-
eral and not really to enforce sustainable development objectives 
through FDI. They don’t per se prevent any adverse effects on sus-
tainability policies. However, much is left to be seen since so far 
no contracting party has invoked the dispute settlement mechanism 
under these agreements. Until, the arbitral tribunals don’t interpret 
these provisions, it is difficult to anticipate to what extent these ele-
ments improve the effect of ISDS on sustainable development.

3.  Global South approach: introduction

Global South States have mostly been the capital-importing 
countries when it came to negotiating the older generation BITs. 
They also have been the primary respondents of investment claims, 
which frequently resulted in awards in millions of dollars in favor 
of investors. The negotiation of old generation BITs was a means for 
poorer countries to desperately attract investment and also those 
agreements were negotiated between parties of unequal bargaining 
power. But now, in the 21st century the world is witnessing a power 
shift and even the developing countries are becoming capital export-
ing states, and unlike the 20th century the countries in Asia, Africa 
and South America are also able to influence the development of in-
ternational investment law regime.

The reform approaches employed by the Global South or devel-
oping countries to integrate sustainable development provisions are 
unique and substantially different from the EU TIAs. Since, differ-
ent countries have different geographical, economic, and political 
landscape there isn’t a “one size fit all” kind of a reform but some 
of the Global South countries have managed to integrate sustaina-
ble development provisions holistically in their agreements. Some 
examples include: Draft Pan-African Investment Code (PAIC)63 and 

63 Draft Pan African Investment Code 2016.
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the Morocco-Nigeria BIT64, Brazil-Model BIT65, India Model BIT66 
and Brazil-India Investment Cooperation and Facilitation Treaty67. 
These treaties focus not just on integrating sustainable development 
provisions in their texts but also clarifying hosts states’ right to reg-
ulate, balancing host states’ and investors’ rights and obligation, 
moving away from ISDS and focussing on dispute prevention rather 
than dispute settlement.

3.1. Substantive provisions

Just like the EU new age investment treaties, many developing 
countries have also started re-drafting and negotiating their BITs to 
include concrete and binding provisions relating to sustainable de-
velopment in their investment treaties. Most of these treaties ex-
pressly mention this objective in their preambles. Many of the Glob-
al South IIAs even integrate extensive references to sustainable de-
velopment in the substantive provisions of IIA themselves. They fol-
low a broader and comprehensive reform approach to ensure the 
effective implementation of sustainable development through FDI.

One such example is the Draft Pan African Code (PAIC) which 
has been drafted from the perspective of developing and least-devel-
oped countries with a view to promote sustainable development68. 
Art 1 and art 4 PAIC clearly state that members must “facilitate and 
protect investments that foster sustainable development” and in or-
der to “qualify as an investment it must provide significant contribu-
tion to the host State’s economic development”69.

The Morocco Nigeria BIT is one of the most innovative exam-
ples of a BIT where the states have pursued a broad sustainable de-

64 Morocco-Nigeria BIT 2016.
65 k. duggal, S. raIS, The Evolution of Brazilian CFIAs from 2015 to 2020: Like 

Wine, Does It Get Better with Time?, in Journal of International Arbitration, 2021, 
38, https://kluwerlawonline.com/api/Product/CitationPDFURL?file=Journals\
JOIA\JOIA2021012.pdf (accessed on 5 January 2024).

66 India Model BIT 2015.
67 Brazil-India Investment Cooperation and Facilitation Treaty 2020.
68 Draft PAIC, 2016.
69 Art. 1 and art. PAIC.
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velopment concept exceeding the regular environmental and social 
standards70. The Morocco Nigeria BIT includes relevant internation-
al agreements to establish environment, labour and human rights 
obligations71. The BIT also provides for post establishment obliga-
tions where companies are obliged to maintain an environmental 
management system72. Companies in areas of resource exploitation 
and high-risk industrial enterprises shall maintain a current certifi-
cation to ISO 14001 or an equivalent environmental management 
standard73. 

Further, many of these Global South IIAs refine expropriation 
and fair and equitable treatment standards to increase host states’ 
regulatory power. The Brazil Model BIT exempts indirect expropri-
ation completely from its scope74. India Model BIT exempts public 
policy measures from the scope of expropriation if they are non-dis-
criminatory75. The Brazil-India Investment Cooperation and Facili-
tation Treaty excludes FET and Most Favoured Nation (MFN) treat-
ment entirely from the scope of the treaty76. Even, PAIC has exclud-
ed fair and equitable treatment from its text77. 

Many of these Global South IIAs establish not only a right but 
also detailed obligations of host states to regulate all elements of 
sustainable development. Art, 13, 15 and 23 of the Morocco Nige-
ria BIT makes it an obligation for the host states to adopt environ-
mental, social and human right measures. The provisions also in-
clude broader objectives of sustainable development such as meas-
ures against corruption78. Investor obligations are also a regular oc-
currence in the global south IIAs as a strategy to achieve sustainable 
development goals. For instance, Brazil Model BIT only contains 
general investor obligations to comply with host state’s corporate 
social responsibility whereas the PAIC has a full-fledged chapter on 

70 Morocco-Nigeria BIT.
71 Art. 13, 14 and 15. Morocco-Nigeria BIT.
72 Art. 18 Morocco-Nigeria BIT.
73 Art. 18 Morocco-Nigeria BIT.
74 Art. 7 Brazil Model BIT.
75 Art. 5.5 India Model BIT.
76 The Brazil-India Investment Cooperation and Facilitation Treaty (2020).
77 Draft PAIC.
78 Art. 17 Morocco-Nigeria BIT.
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investor obligations including Obligations as to the use of Natural 
Resources, Business Ethics and Human rights and Socio-political 
Obligations79. 

The Morocco Nigeria BIT also includes a comprehensive set of 
investor obligations, such as codification of investor obligations on 
environment, social and labor standards, wide ranging pre and post 
establishment impact assessment and corporate governance obliga-
tions80. The BIT also provides for remedies against breach of inves-
tor obligations before the host state’s national courts81. 

Investor obligations shift the traditional IIA objective from in-
vestment protection to a fair balance between host states’ and inves-
tors’ rights and obligations. This more comprehensive approach of 
including both comprehensive sustainable development provisions 
and also related to investor obligations seems to be missing from the 
EU TIAs. Overall, the Global South IIAs so far have focused more 
on integrating investment and sustainable development provisions 
together and not merely including under a separate chapter like the 
EU trade and sustainable development strategy.

3.2. Dispute settlement

Similarly, to the EU approach, the global south procedural IIA 
reforms weren’t typically aimed at addressing sustainable develop-
ment issues, rather to mitigate the effects caused by the ISDS in gen-
eral. Some of these IIAs have replaced the traditional ISDS mod-
el with a comprehensive dispute management system. The focus is 
more on dispute prevention and dialogue rather than dispute settle-
ment. The Brazil Model BIT82 and Morocco Nigeria BIT83 establish 
a “joint committee” that seek to resolve any issues or disputes con-
cerning Parties’ investment in an amicable manner. The joint com-
mittee also hold the power to monitor the IIAs implementation and 

79 Chapter 4, Draft PAIC.
80 Art. 18 Morocco-Nigeria BIT.
81 Art. 20 Morocco-Nigeria BIT.
82 Art. 17 Brazil Model BIT.
83 Art. 4 Morocco Nigeria BIT.
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execution. Moreover, before initiating an eventual arbitration pro-
cedure, any dispute between the Parties shall be assessed through 
consultations and negotiations by the Joint Committee. The inves-
tor is also invited to participate in these consultations. Through this 
mechanism, a platform is provided to discuss the purpose of the reg-
ulatory measures and negotiate solutions without resorting to arbi-
tral tribunals.

Many of these Global South IIAs have discarded the ISDS sys-
tem and instead opted for state-to-state dispute settlement mecha-
nism. Some other innovative ways where the adverse effects of ar-
bitral proceedings could be mitigated are: India Model BIT makes a 
claim inadmissible if the investment “has been made through fraud-
ulent misrepresentation, concealment, corruption, money launder-
ing or conduct amounting to an abuse of process or similar ille-
gal mechanisms”84. These provisions prevent abuse of the system in 
general and also save costs and resources.

Therefore, in contrast to the European reforms, the above men-
tioned Global South IIAs include several novel elements to reduce 
the adverse effects of lengthy litigation on sustainable development 
policies of host states. The inclusion of provisions such as preven-
tion of disputes, exchange of dialogues between the parties give host 
states a more influential role in addressing their concerns, allowing 
them to shape their sustainable policies in dialogue with all relevant 
parties and investors.

4.  Conclusion

The pitfalls of traditional IIAs affecting sustainable development 
are manifold, since the primary objective of negotiating these agree-
ments was not to address sustainable development issues but rather 
to protect foreign investors and provide a predictable environment 
for their investments. Consequently, these instruments don’t effec-
tively address the implementation of sustainability policies in the 
host states. Traditional IIAs do not even mention the term of sus-

84 Art. 13.4 India Model BIT.
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tainable development and only contain lean provisions on substan-
tive standards of treatment giving arbitral tribunals much leeway in 
their decision-making power.

Modern IIAs have adopted several diverging approaches to pre-
vent the adverse impact of IIAs on sustainable development policies 
of host states. Many states have been involved in the process of re-
forming or re-negotiating their existing IIAs. The European Union 
and several other countries have taken many different steps in this 
direction to ensure that the notion of sustainable development is 
enshrined not only in the preamble but also in the substantive and 
procedural aspects of IIAs as well. These reforms reach from merely 
inserting sustainable development as a treaty objective in the pream-
ble of an IIA to including a comprehensive set of sustainable devel-
opment obligations of host states and investors and specifying how 
these obligations impact the application and interpretation of sub-
stantive and procedural IIA obligations. 

Some noteworthy reforms incorporated by many states are 
stressing and clarifying the notion and scope of sustainable develop-
ment by defining relevant policy areas such as environment protec-
tion, labour standards, human rights ectara. Some also refer to the 
relevant international standards to clarify the substantive content. 

It is important to note that even though EU has always been a 
pioneer in sustainability policies both domestically and internation-
ally, however, when it comes to international investment, EU’s focus 
is more on comprehensive trade and investment agreements, rather 
than just traditional investment agreements. It is suggested that the 
EU could introduce further positive commitments specifically in in-
vestment chapters. 

On the other hand, though the Global South IIAs have come a lot 
ahead and have included sustainable development provisions through-
out their agreements, they could even go a step further and could in-
clude commitments under Paris Agreement and NDCs in their future 
IIAs. Moving further in these reforms, a shift may be important to 
move from traditional ISDS to dispute prevention and management 
system. This will ensure the trust of the state parties who might have 
been previously subjected to lengthy arbitration and are now wary of 
negotiating and signing any new investment agreement.
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While various reform approaches have been employed, even the 
reformed IIAs still contain gaps and do not address all the relevant 
questions. For example, many IIAs introduce the objective of sus-
tainable development but do not specify how it impacts the applica-
tion and interpretation of the substantive and procedural IIA obliga-
tions. Additionally, these reformed IIAs and their approaches to rec-
oncile investment with development haven’t been tested in arbitral 
practice. Most instruments are not yet in force, and it usually takes 
years from the conclusion of an IIA to the first dispute and the re-
sulting award. But only when the reformed IIAs will be ratified and 
subsequently applied in any case-law, it could be determined if a bal-
ance can be achieved between investment protection and sustaina-
ble development.

Having said that, moving forward a holistic and comprehen-
sive approach towards sustainable investment must be adopted. It is 
suggested that transparency in treaty making, release of draft texts, 
public hearings and consultations could be an important step in this 
regard to ensure all stakeholders can take part in the treaty making 
process. Consultations between national trade, investment, environ-
ment, labor authorities would ensure that the governmental policies 
and foreign investment policies are in line with the sustainable de-
velopment objectives of the States. It is also important to end the 
one-sidedness of IIAs which could be potentially achieved by inves-
tor obligations, however, it is difficult to anticipate if a level-playing 
field can be achieved.

In the end, integrating sustainable development provisions in 
either trade or investment agreements is not a one-time process. Al-
though, predicting how international investment law will develop 
in the coming years is not an easy task, however, at best, negotia-
tors and policy makers could continue re-evaluating and re-assessing 
their strategies to ensure foreign investment remains a key element 
of a successful development strategy.





FAIR AND EQUITABLE TREATMENT  
AND THE RENEWABLE ENERGY DISPUTES

Maria Laura Marceddu*

1.  Introduction 

The UN 2030 Agenda includes a dedicated and stand-alone goal 
on energy. Specifically, SDG n. 7 calls to “ensure access to afforda-
ble, reliable, sustainable and modern energy for all”. It then indi-
cates an ambitious path to reach this goal: 

By 2030, enhance international cooperation to facilitate ac-
cess to clean energy research and technology, including re-
newable energy, energy efficiency and advanced and cleaner 
fossil-fuel technology, and promote investment in energy in-
frastructure and clean energy technology1.

Renewable energy plays a pivotal role in the advancement of 
cleaner technologies and, more broadly, in decarbonizing fossil fu-
el-based energy production. It ensures source diversification and reli-
ance on low-emission fuels which are among the conditions necessary 
for a transition towards green energy. Both the 2030 Agenda for Sus-

* I am most grateful to Prof. Elisa Baroncini and the participants to the 
Conference on Sustainable Development as Fundamental Pillar of Economic 
Governance and Public Affairs in Ravenna for their very helpful comments and 
exchanges. All opinions and errors remain mine.

1 unga, Transforming our world: the 2030 Agenda for Sustainable Develop-
ment A/RES/70/1, 25 September 2015, Goal n. 7, para. 7.a.
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tainable Development and the Paris Agreement on Climate Change 
display a significant commitment towards the green energy transition 
as part of a broader response to the global needs for better health con-
ditions, more sustainable, equitable and inclusive communities; and 
greater protections from, and resilience to, climate change. 

Global events such as the 2008 financial crisis, the 2020 COV-
ID-19 pandemic and the 2022 Ukraine war’s impact on energy sup-
plies have amplified the magnitude of these objectives and pressured 
states to supply sustainable and reliable energy services. This pres-
sure has substantially materialized in embracing renewable energies 
and increasing their share in the global energy mix. While FDIs are 
deemed to help induce the transfer of knowledge and technology 
necessary to produce renewable energy, the high costs for investors 
have somewhat slowed the injection of foreign capital in these sec-
tors. To accelerate the transition away from fossil fuels (particular-
ly coal) to renewables, states have thus intervened to attract invest-
ments and support the need for large capital investments required 
for renewables. These incentive schemes mostly took the forms of 
subsidies, incentive tariffs, and feed-in tariffs, which helped attract 
the capital necessary to increase the amount of electricity generated 
through renewable resources, principally wind and solar, and grad-
ually phased out certain types of fossil fuels. Simply put, subsidies 
played a decisive economic role in shifting private capital from fossil 
fuels to renewable energy investments2. 

In Europe, following a series of EU proposals to reduce green-
house gas emissions and facilitate the transition towards decarbon-
ization, many Member States put in place incentive schemes to at-
tract capital for renewables. Starting in the mid-2000s, the major-
ity of these incentive programmes subsidized the tariffs to be paid 
to the energy producers, among which the one introduced by Spain 
was particularly successful in attracting foreign investments3.

2 J. troPPer, k. wagner, The European Union Proposal for the Modernisation 
of the Energy Charter Treaty – A Model for Climate-Friendly Investment Treaties?, 
in Journal of World Investment & Trade, 2023, 23, p. 813. 

3 Spanish Promotion Plan for Renewable Energy, originally promulgated in 
2000 and revised in 2005: Plan de Fomento de las Energías Renovables en España 
2000-2010 (30 December 1999); Plan de Energías Renovables en España (PER) 
2005-2010 (26 August 2005).
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Investments in the renewable sector are rather peculiar in na-
ture. They tend to involve long-term agreements and display a sig-
nificant level of potential state interference, given their long-time ex-
posure to political risk and uncertainty about the risk-return imbal-
ance. As such, any unexpected change in the support scheme risks 
altering the lengthy return on infrastructure development projects 
and, more broadly, the profitability of the entire investment. As a re-
sult, besides adequate instruments in support of these investments, 
the promotion of renewables requires adequate mechanisms to miti-
gate the risks of states’ regulatory changes. Differently put, to stimu-
late investments in renewables, states must ensure regulatory stabil-
ity, predictability, and protection4. One way to diminish uncertainty 
is to commit to international investment treaties that help reduce 
regulatory risks and boost investors’ confidence. A particularly ap-
pealing feature of IIAs is the possibility to access efficient dispute 
resolution mechanisms that would not jeopardize the political rela-
tions between the state parties and would provide for legal and po-
litical stability, as well as stability of the energy market, which are 
considered critical of very important in investment decisions5. Al-
beit investment arbitration provides an adequate framework to en-
hance the regulatory stability necessary for investments in renewa-
bles, problems persist as to how to balance the investor’s need for 
stability and the state’s right to regulate and attaint to the SDGs. 

In the context of a profound financial crisis in 2008, the uncer-
tainty that permeates changing market dynamics and the huge costs 
of renewables projects soon put these agreements to the test. Many 
European countries were unable to maintain their renewable ener-

4 euroPean commISSIon, Energy 2020: A Strategy for Competitive, Sustainable 
and Secure Energy, Brussels, 2010, 639 final. The relationship between legal 
certainty and renewable energy policies has long been established in the literature. 
See among others: r. dolzer, c. Schreuer, Principles of International Investment 
Law, Oxford, 2012, pp. 145-149; n. gatzert, t. koSub, Determinants of Policy 
Risks of Renewable Energy Investments, in Department of Insurance Economics 
and Risk Management, Friedrich-Alexander University Erlangen-Nürnberg (FAU) 
Working Paper, 2015.

5 l. mehranvar, S. SaSmal, The Role of Investment Treaties and Investor-
State Dispute Settlement in Renewable Energy Investments, in Columbia Center on 
Sustainable Investment, New York, 2022.



Maria Laura Marceddu26

gy support policies and their incentive schemes rapidly became eco-
nomically unsustainable. 

The crisis plainly revealed the uncertainty underpinning invest-
ments in renewables. What happened is that higher construction 
costs, e.g. for the construction of a solar plant, required financial 
support that renders the investment heavily reliant on supporting 
schemes and, therefore, more vulnerable to regulatory changes than 
other investments receiving less financial support, like those in nat-
ural gas and nuclear power. Aggravated by the 2008 financial crisis, 
the incentive schemes quickly became unsustainable and left gov-
ernments with onerous debts. For instance, Spain’s tariff deficit was 
more than € 29 billion (3% of its GDP)6. 

To respond to this unforeseen situation, states wound back the 
incentive schemes to prevent the tariff deficit from growing further7. 
Once the price of renewable energy proved to be unable to compete 
with electricity generated from coal or natural sources, states began 
to amend and derogate from the legislation underpinning the sub-
sidy schemes until their eventual termination. These interventions 
affected the profitability of the investments and sparked dozens of 
claims8 from investors, particularly against Spain. The influx of cas-
es against Spain amounts to more than 50 claims (as of December 
2023) filed at the ICSID, the Stockholm Chamber of Commerce 
(SCC) or before UNCITRAL tribunals. A similar fate, albeit with 
less intensity, was suffered by other EU countries, including Italy, 
Romania, and the Czech Republic, which introduced measures that 
progressively retract the financial incentives of the original subsidies 
scheme, up to a complete overhaul of the scheme. As a consequence 
of this change, investors could no longer benefit from the subsi-
dies scheme and decided to initiate multiple investment arbitrations 
challenging host states’ changes to the incentive regimes.

This line of arbitrations well illustrates the tensions underpin-
ning the path of energy transition towards renewables. The tensions 

6 Ibid.
7 e. mIchalena, J.m. hIllS (eds.), Renewable Energy Governance: Complexi-

ties and Challenges, London-Heidelberg-New York-Dordrecht, Springer, 2013. 
8 v. vadI, Beyond Known Worlds: Climate Change Governance by Arbitral 

Tribunals?, in Vanderbilt Journal of Transnational Law, 2015, 48, p. 1285.
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between states’ flexibility and legitimate expectations of the inves-
tors are particularly revealing of investors and states’ competing in-
terests, with the former seeking a predictable investment environ-
ment, and the latter sufficient regulatory autonomy to safeguard na-
tional interests9, such as energy policies, and to enhance the pursuit 
of SDGs. As states regulate to address the climate crisis, the ensu-
ing regulatory changes can collide with investor protections under 
investment treaties. To corroborate this point, this contribution will 
focus on the wave of investment treaty claims that have predomi-
nantly hit Spain (Section 1), before dealing with the most prominent 
effects at sustainable development level (Section 3). Lasty, some 
concluding remarks wrap up the contribution (Section 4). 

2.  Renewable energies project and investment arbitrations against 
Spain

The Spanish incentive scheme is articulated in several phas-
es. The first attempts to liberalize the Spanish energy market date 
back to 1997. Law 54/1997 guaranteed that renewable energy pro-
ducers would receive a “reasonable rate of return”10. In 2007, the 
Spanish government offered further incentives to renewable ener-
gy producers. Royal Decree 661/200711 provided two options: 1) a 
subsidised feed-in tariff for all electricity produced; 2) sell electric-
ity and receive a premium payment according to certain conditions. 
Under the feed-in tariff scheme, the government commits to pay-
ing producers a fixed price for the electricity they produce in order 
to stimulate solar photovoltaic investments. The price is subject 
to annual adjustments depending on inflation rates (Artículo 44) 

9 E. cIma, Investment Arbitration in the Energy Sector: Past, present, and fu-
ture, in T. Schultz, F. ortIno (eds.), The Oxford Handbook of International Arbi-
tration, Oxford, 2020, p. 816.

10 J. bIggS, The Scope of Investors’ Legitimate Expectations under the FET 
Standard in the European Renewable Energy Cases, in ICSID Review, 2021, 36, 
p. 104. 

11 Real Decreto 661/2007, de 25 de mayo, por el que se regula la actividad de 
producción de energía eléctrica en régimen especial; BOE n. 126 (26 May 2007). 
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and would be paid for 25 years (Artículo 36). Between 2008 and 
2010, the Spanish government scaled back the incentives regimes, 
and in the following years further altered RD 661/2007, until its 
repeal in 2013 by RDL 9/2013, which introduced a new regulato-
ry regime12.

These changes were introduced by Spain to face the budget 
deficit and resulted in reductions to the subsidy schemes original-
ly forged to attract foreign capital. In response, aggrieved inves-
tors sought to rely on the investment treaty protections accorded 
to investments in renewables, which were made in reliance on sub-
sidies schemes, and other investment incentive schemes that have 
been subsequently amended or wound back by the hosting states 
experiencing economic troubles. They commenced over 50 arbitra-
tions against Spain, basing their claim on the Fair and Equitable 
Treatment (FET) obligation contained in the Energy Charter Treaty 
(ECT). More specifically, investors contented Spain violated the FET 
obligation by frustrating their legitimate expectations. They argued 
that many of the investments were made in reliance on the subsidies 
scheme and that they reasonably relied on Spain’s representations 
that the regulatory regime would be stable. In response, Spain main-
tained that the subsidy scheme only entitled investors to a “reasona-
ble” rate of return. Spain rebutted these charges and argued that in 
the absence of specific promises from the host state, it would have 
been unreasonable for the investors to expect an excessive limita-
tion on the Spain government’s power to regulate the economy in 
accordance with the public interest. 

These cases primarily rely upon the FET obligation (Art. 10(1)), 
enshrined in the ECT, which reads in the relevant part as follows: 

Each Contracting Party shall, in accordance with the provi-
sions of this Treaty, encourage and create stable, equitable, 
favourable and transparent conditions for Investors of oth-
er Contracting Parties to make Investments in its Area. Such 
conditions shall include a commitment to accord at all times 

12 Real Decreto-ley 9/2013, de 12 de julio, por el que se adoptan medidas 
urgentes para garantizar la estabilidad financiera del sistema eléctrico; BOE n. 167 
(13 July 2013).
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to Investments of Investors of other Contracting Parties fair 
and equitable treatment. […] No Contracting Party shall in 
any way impair by unreasonable or discriminatory measures 
their management, maintenance, use, enjoyment or disposal. 

While the ECT encourages stable and favourable conditions it 
does not differentiate about the nature of the protected investment – 
i.e. whether a protected investment is fossil fuel or clean13.

The arbitral tribunals varied in the way they resolved the dis-
putes, and used different analyses when reviewing the reasonable-
ness of Spain’s policy changes. As the remainder of this section will 
show, each tribunal assigned a different weight often to the same 
factors, including the justifications behind the change to the regula-
tions, the extent to which investor’s expectations could have been vi-
olated, the expected return to investors as compared to a reasonable 
return benchmark, and the allocation of costs and risks. 

When applying the FET provision to the specific circumstances 
at hand, some tribunals rejected the investors’ claims based on legit-
imate expectations and regulatory stability principally because the 
claimants had not received any specific promises or commitments 
from respondents14. In their view, a commitment to a group of in-
vestors did not amount to a commitment to an individual investor, 
and to find otherwise would amount to an excessive limitation on 
the power of the state to regulate the economy following the public 
interest. Certain tribunals corroborate this view by positing that le-
gitimate expectations at the regulatory level originate from specific 
individualized representations made to induce investors to invest in 
renewables15. In the absence of such a specific commitment, inves-
tors cannot form a legitimate expectation that the regulatory frame-

13 From this standpoint, it should not come as a surprise that in investment 
treaty cases such as Rockhopper v Italy the investor was awarded substantial 
damages after Italy banned coastal oil exploration. c. chance, Energy Arbitration 
Trends 2023, p. 3, available at: https://www.cliffordchance.com/content/dam/
cliffordchance/briefings/2023/02/energy-arbitration-trends-2023.pdf.

14 Stadtwerke München and others v Spain (Award, 2 December 2019), 
paras. 198, 308.

15 Philip Morris v Uruguay (Award 8 July 2016), para. 426; Hortel v Poland 
(Award, 16 February 2017) para. 238; Isolux v Spain (Dissenting Opinion of Prof. 
Dr. Guido Santiago Tawil, 12 July 2017) para. 4.
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work would not be modified16. According to other tribunals, there 
does not have to be a specific representation for a legitimate expec-
tation to arise: a state’s acts or conduct, acts of general legislation 
together with the general market condition at the time the invest-
ment was made create a legitimate expectation of relative stabili-
ty17. Moving from this perspective, those tribunals conclude that the 
FET standard carries with it an implicit expectation of protection of 
investors’ basic and fair expectations18. Put differently, FET under 
Art. 10(1) ECT accords investors a legitimate expectation of rela-
tive stability of the regulatory regime against radical or fundamental 
changes19, although no state could reasonably be expected to freeze 
its laws20. 

The tribunals that have found a breach of the FET standard con-
sidered that ECT Article 10(1) entitled investors that Spain would 
not drastically and totally change the regulatory regime on which the 
investment depends when pursuing a legitimate policy objective. For 
the tribunals embracing this vision, the measures adopted by Spain 
were not a normal exercise of its regulatory powers. While investors 
could not expect absolute regulatory stability, according to these tri-
bunals the legislative changes introduced by Spain were so drastic 
and fundamental that violated the legitimate expectations of inves-
tors to obtain stable returns on their investments. In Novenergia v 
Spain, for example, the Tribunal agreed that the subsidies offered by 
Spain were “bait” which led the investor to believe that there would 
be no radical change in the regulatory regime. Various remuneration 
models in the subsidies (specifically Renewable Energy Plan 2005-

16 RREEF v Spain (Decision on Responsibility and on the Principles of Quan-
tum (30 November 2018) para. 245.

17 Novenergia II v Spain (Final Award, 15 February 2018), para. 651; Cube 
Infrastructure v Spain (Decision on Jurisdiction, Liability, and Partial Decision 
on Quantum, 19 February 2019) para. 245; Micula v Romania (Award, 5 March 
2020), para. 362; SunReserve v Italy (Award 25 March 2020) para. 817; Renergy 
v Spain (Award, 6 May 2022) para. 639-642. 

18 According to Tecmed, the FET obligation entails a protection of investor’s 
basic and fair expectations. Tecmed v Mexico (Award, 29 May 2003) para. 154. 

19 Eiser Infrastructure v Spain (Award, 4 May 2017) para. 363; Novenergia 
II v Spain, para. 654; SolEs Badajoz v Spain (Award, 31 July 2019) para. 308; 
Operafund and Schwab v Spain (Award, 6 September 2019) para. 508.

20 Renergy v Spain, para. 639.
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2010 and RD 61/2007) strengthened investor expectations of a sta-
ble subsidy scheme. Despite Spain’s arguments that some changes 
were foreseeable, the tribunal found that Spain had violated the in-
vestors’ legitimate expectations and violated its obligations under 
the ECT21.

The tribunals that found a breach of the FET standard relied 
upon the existence of an expectation of stability22 that somehow has 
become a binding component of the FET. From this standpoint, the 
line between the point up to where the expectation of stability ex-
tends and the point from where the obligation of stability begins re-
mains blurred. Sornarajah is not wrong in arguing that it is as if a 
stabilization clause is read into every contract, although the parties 
did not make the treaty to provide for contractual protection23.

On the other side of the spectrum, some tribunals have reject-
ed the allegation of a breach of the FET standard. Those tribunals 
have been more lenient in reviewing the balancing exercise carried 
out by Spain when pursuing a rational policy of protecting consum-
ers24 from a tariff increase without incurring violations of the ECT 
Article 10(1). In their view, the reduction of public expenditure with 
no excessive burdens on consumers of electricity has been balanced 
against the need of encouraging environmental protection and re-
newables and, at the same time, of protecting the legal rights of ex-
isting investors25. In Eurus Energy v Spain, for instance, the tribunal 
noted that Spain had not made any specific commitments “as to the 
immutability of the FIT regime”. and confirmed that oral statements 
on “promotional occasions” were insufficient to constitute a “specif-
ic commitment”. The majority of the Tribunal also found that legiti-

21 K. chung, e. low, v. huang, Public policy conflicts in investor-state energy 
arbitrations, in International arbitration report, Norton Rose Fulbright, May 2023, 20, 
p. 18, available at: https://www.nortonrosefulbright.com/-/media/files/nrf/nrfweb/
publications/international-arbitration-report-issue-20.pdf?revision=1eb03007-24d5-
4d37-a854-db4991a7840d&revision=5249886851577387904.

22 Hydro Energy and Hydroxana v Spain (Decision on Jurisdiction, 9 March 
2020) para. 673. 

23 M. SornaraJah, The International Law on Foreign Investment, Cambridge, 
2017, 420.

24 Isolux v Spain (Award, 12 July 2016) para. 823.
25 Renergy v Spain (Dissenting Opinion of Prof. Philippe Sands KC, 6 May 

2022).

https://www.nortonrosefulbright.com/-/media/files/nrf/nrfweb/publications/international-arbitration-report-issue-20.pdf?revision=1eb03007-24d5-4d37-a854-db4991a7840d&revision=5249886851577387904
https://www.nortonrosefulbright.com/-/media/files/nrf/nrfweb/publications/international-arbitration-report-issue-20.pdf?revision=1eb03007-24d5-4d37-a854-db4991a7840d&revision=5249886851577387904
https://www.nortonrosefulbright.com/-/media/files/nrf/nrfweb/publications/international-arbitration-report-issue-20.pdf?revision=1eb03007-24d5-4d37-a854-db4991a7840d&revision=5249886851577387904
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mate expectations related to “circumstances in existence at the time 
the investment [was] made”. As most of Eurus’ investments predat-
ed the FIT, Eurus’s claim failed26.

To sum up, two main positions emerge. First, the legitimate ex-
pectation of stability has been interpreted as an obligation to protect 
investors under the broader FET umbrella. Second, the legitimate 
expectation of stability has been interpreted in terms of systemic 
proportionality. Where would these conflicting result point to?

3.  Sustainable development protection presents public policy con-
flicts

These conflicting outcomes indicate that the road towards the 
accomplishment of sustainable development, and more broadly 
public policy, goals is fraught with uncertainty. States taking regula-
tory actions to comply with international obligations, like the Paris 
Agreement, or to transition toward renewables, may still find them-
selves in breach of other treaty obligations, e.g. the ECT if the meas-
ure in question discriminates against foreign investors.

The lack of legal instruments that live up to the expectations of 
sustainable development is likely to exacerbate the conflict and am-
plify the magnitude of claims. While the ongoing processes of re-
form are steering towards more sustainable-oriented choices, align-
ing with modern energy and climate goals is likely to require a pro-
found, if not radical, systemic rethinking. That is why even after a 
modernization process that took about three years and 15 rounds of 
multilateral negotiations, the ECT dismantlement appears nonethe-
less inevitable, at least among EU countries. This is attested by the 
position endorsed in the Commission’s Non-Paper by the Commis-
sion, albeit unofficially. The intention is of a coordinated withdrawal 
from the ECT of the EU, Euratom and Member States, as reiterat-
ed in the recommendations for a Council decision to jointly quit the 

26 K. chung, e. low, v. huang, Public policy conflicts in investor-state energy 
arbitrations, in International arbitration report, Norton Rose Fulbright, May 2023, 
20, p. 18.
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ECT27 following the pledge of some governments (France, Germa-
ny, Italy, Poland, Portugal Slovenia) to leave the treaty over climate 
concerns. 

The modernized ECT (Art. 19) contains a comprehensive pro-
vision on sustainable development and environmental protection re-
quiring contracting parties to comply with their human rights ob-
ligations and commitments under the UNFCCC and Paris Agree-
ment. The modernized version protects clean energy by incorporat-
ing a particular dispute settlement mechanism for sustainable devel-
opment disputes, thus bringing the ECT very much in line with the 
self-contained system of dispute settlement that largely characteriz-
es the Trade and Sustainable chapter in comprehensive FTAs. De-
spite the attempts to meet climate change concerns, one particularly 
crucial point of the modernized ECT is the “flexibility mechanism”, 
which allows the contracting parties to exclude the protection of 
fossil fuels within their territories. Regrettably, the mechanism is 
only optional, and existing investments will continue to benefit from 
the protection of the treaty for 10 years from entry into force of the 
new provisions. 

One problem that is likely to persist in the realm of renewable 
energies and, therefore, hinder their contribution to sustainable de-
velopment, is the flexibility accorded to this type of investment. As 
Helmut Scholz explains:

If circumstances change, governments should be able to adjust 
their policies without being haunted by the threat of investors’ law-
suits. Spain’s experience is a painful reminder of how foreign inves-
tors have used investment protection treaties to sue governments for 
billions of euros in international arbitration tribunals when changes 
to renewable energy policies affected their profits. In 2008, Spain 
started to change its generous renewable energy incentives after they 
became untenable. As a result, the country has so far been attacked 
in 51 lawsuits undertaken by investors that used the Energy Char-
ter Treaty (one among more than 2,500 investment protection trea-

27 euroPean commISSIon, Recommendation for a Council Decision on the 
approval of the withdrawal of the European Atomic Energy Community from the 
Energy Charter Treaty, COM(2023) 446 final (7 July 2023). 
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ties in force today) amounting to a total of at least €8 billion. It is 
worth noting that the majority of investors that sued Spain were in-
vestment funds or letterbox companies that had made speculative 
investments. At the time of their investment, they had been aware of 
the government’s plans to change its energy regulation. Spain’s ex-
perience demonstrates that investment agreements can create a reg-
ulatory chill and could disincentivize support schemes for renewable 
energy. This can lead to an increase in the cost of the energy transi-
tion. Governments will be hesitant to incentivize renewables, unless 
they are able to withdraw or reduce support without the threat of 
being sued for billions of euros28.

As long as a balance between flexibility and stability remains 
unsatisfactory, states will continue to struggle to match their ener-
gy policies to the pace of climate change and technological develop-
ment, and conflicting international obligations may see an increase 
in energy-related investor-state arbitrations shortly.

4.  Concluding remarks

Globally defined goals such as the SDGs can serve as a powerful 
governance tool with a significant impact on the behaviour of gov-
ernments, international organizations, and non-state actors. The UN 
2030 Agenda has generated horizontal effects within international 
law (e.g. on trade and investment agreements), and vertical effects 
(e.g. national approach towards SDGs). While their incorporation 
in trade and investment treaties is likely to further the content of the 
UN Resolution, the interaction with the investment arbitration sys-
tem might hinder the process. 

The energy crisis related to the Russia-Ukraine conflict has ac-
celerated the need for clean and reliable energy, which remains a key 
issue of strategic and defence autonomy of the EU. Several states 
finds itself at a crossroads between the need to attract and protect 

28 columbIa center on SuStaInable develoPment, Scaling Renewables: Hel-
mut Scholz on Regulatory Frameworks and Investment Treaties (July 2023), availa-
ble at: https://ccsi.columbia.edu/news/scaling-renewables-helmut-scholz-regulato-
ry-frameworks-and-investment-treaties.
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investment or pursue economic development, like the transition to-
wards clean energy. While one does not necessarily have to exclude 
the other, without a clear purpose the interpretative activity of ar-
bitral tribunals has often shown inconsistency or even reluctance to 
accept the relevance of SDGs in investment arbitration. Some cor-
rective mechanisms to mitigate these effects have been envisaged 
by certain investment agreements, like language clarification, and 
the inclusion of right-to-regulate provisions. It remains questionable 
that this will suffice to address the inherent limits arbitral tribunal 
might impose on the path towards renewables. Two risks flow from 
this orientation. First, investors complying with obligations, like the 
incentive schemes for investments in the renewable, may still find 
themselves in breach of domestic law obligations. Second, there is a 
risk that the corrective mechanisms put great emphasis on the regu-
lative role of States, thus excluding other contributions to the enact-
ment and enforcement of energy policies. 

Attention to these interactions is much needed and timely. This 
article hoped to make a modest scientific contribution to help in-
volved actors navigate some of the difficult interactions involved in 
the energy transition. 





THE ENERGY CHARTER TREATY 2.0: TRUE, UNTRUE, 
AND UNINTENDED CONSEQUENCES IN THE PURSUIT 
OF A GREENER, MORE SUSTAINABLE WORLD ORDER

Ylli Dautaj

1.  Introduction

The energy sector, as well as the overall economy, must become 
greener. Such statement can no longer be treated as a mere contem-
porary policy objective or political concern. It should manifest as 
an unequivocal fact rooted in the environmental crisis and climate 
change. 

Thus, there is an imminent need for reforming the economy in 
a holistic, overreaching, and ground-breaking manner. Such sudden 
structural reform includes reforming the energy architecture, i.e., fa-
cilitating the green transition in order to adapt to a sustainable de-
velopment era. This is not a unique view, but rather a mainstream 
international consensus. The Paris Agreement leaves little (if any) 
room for debate and clearly articulates that finance flows should 
be consistent with a pathway to low greenhouse gas emissions. The 
Paris Agreement makes it clear that we need a climate-resilient de-
velopment in order to limit the rise in global average temperature to 
1.5°C pre-industrial levels1. 

1 Paris Agreement to the United Nations Framework Convention on Climate 
Change, December 12, 2015, T.I.A.S. No. 16-1104, II (17) available at: https://
digitallibrary.un.org/record/831039 (accessed on 31 July 2023).

https://digitallibrary.un.org/record/831039
https://digitallibrary.un.org/record/831039
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To achieve the green transition, foreign direct investments (FDI) 
is crucial, vital, and instrumental. Moreover, apart private finance 
and States’ commitment to adaptation and mitigation, powerful 
global governance actors’ voices are important. Such external stake-
holder voices have since relatively recently been emphatically loud 
and clear. For example, the G-20 concluded that the international 
energy architecture needs to better reflect the changing realities of 
the world energy landscape2. On the same lines, the International 
Energy Agency (IEA) rightly noted that “[c]urrent global trends in 
energy supply and consumption are patently unsustainable” and that 
“[w]hat is needed is nothing short of an energy revolution”3. These 
are just examples. Undoubtedly, many aspects of energy architecture 
need to be worked on in order to put the sustainable ducks in row. 

In this chapter we focus on investment promotion and protection, 
in general, and in the energy sector, in particular. We focus on what 
international investment agreements (IIA) with investor-state dispute 
settlement (ISDS) clauses (i.e., what we call “investment treaty arbi-
tration” or “ITA” in short) can contribute as it currently stands (if at 
all), and what it may offer international energy architecture in addi-
tion subsequent to sustainable development reforms. In one word: is 
ITA an effective global governance tool for the promotion and pro-
tection of energy investments, on the one hand, and for the transi-
tioning to greener energy, on the other hand? Today, some important 
actors believe that ITA is working contrary to climate change. For ex-
ample, the International Panel on Climate Change argues that IIAs 
stand in the way of climate change4. They are not alone5. We strong-

2 c. downIe, Global Energy Governance in the G-20: States, Coalitions, and 
Crisis, in Global Governance, 2015, 21(3).

3 InternatIonal energy agency (IEA), World Energy Outlook 2008, 2008, 
37, available at: https://iea.blob.core.windows.net/assets/89d1f68c-f4bf-4597-
805f-901cfa6ce889/weo2008.pdf (accessed on 31 July 2023).

4 corPorate euroPe obServatory, Busting the myths around the Energy Char-
ter Treaty – A guide for concerned citizens, activists, journalists and policymakers, 
2020, 29-30, available at: https://www.tni.org/files/publication-downloads/bust-
ing_the_myths_around_the_energy_charter_treaty-web.pdf (accessed on 31 July 
2010).

5 See e.g. o.d. akInkugbe, a. maJekolagbe, International investment law and 
climate justice: the search for just green investment order, in Fordham International 
Law Journal, 2023, 46(2), and m. dIetrIch brauch, The Agreement in Principle on 

https://iea.blob.core.windows.net/assets/89d1f68c-f4bf-4597-805f-901cfa6ce889/weo2008.pdf
https://iea.blob.core.windows.net/assets/89d1f68c-f4bf-4597-805f-901cfa6ce889/weo2008.pdf
https://www.tni.org/files/publication-downloads/busting_the_myths_around_the_energy_charter_treaty-web.pdf
https://www.tni.org/files/publication-downloads/busting_the_myths_around_the_energy_charter_treaty-web.pdf
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ly disagree with such thesis. To the contrary, our position is that ITA 
can indeed facilitate the green transition by promoting and protecting 
FDI in the renewable energy sector. We agree with the then President 
of the International Bar Association (IBA), David W. Rivkin in that 
“international arbitration should play a critical role in developing the 
legal framework of the post [Paris Agreement] world” and that “it is 
vital that a neutral, effective mechanism exist for resolving disputes 
between investors and states, particularly in order to incentivize for-
eign investment in renewable energy”6. However, this should in no 
way be understood as a blind endorsement for status quo. It is not. 
More to the opposite, actually. We advocate in favor of a modernized 
IIA and ISDS landscape; one that is structurally designed to accom-
modate sustainable development. However, while we advocate sub-
stantial reconsiderations of international energy architecture, we do 
advocate for incremental change in certain respects by learning from 
our past and maintaining what is good while reforming what is not 
good. To make this ambivalent message clear to the reader: while we 
need transformation or near complete revolution in our sustainable 
development efforts, we do not need the same level of transformation 
or near complete revolution in ITA. ITA is an effective global govern-
ance tool for energy promotion and protection already. With moder-
ate reforms, that role can be heightened and strengthened. Because 
we focus on ITA and the Energy Charter Treaty (ECT) in this paper, 
we deal with more moderate reform proposals. Our task is limited to 
explain why ITA and ECT are important global governance tools in 
the international energy market and what could be done to improve 
the regime to better align with a green transition. 

ECT ‘Modernization’: A Botched Reform Attempt that Undermines Climate Action, 
in Kluwer Arbitration Blog, 17 October 2022, available at: https://arbitrationblog.
kluwerarbitration.com/2022/10/17/the-agreement-in-principle-on-ect-moderniza-
tion-a-botched-reform-attempt-that-undermines-climate-action/ (accessed on 31 
July 2023).

6 See now deleted speech d. rIvkIn, COP2 1: Climate Change Related Disputes: 
A Role for International Arbitration and ADR, 7 December 2015 (can no longer be 
found online), and debevoISe & PlImPton, David W. Rivkin Asserts Arbitration and 
ADR will Play a Critical Role in Climate Change and Sustainability at COP 21 (2 
December 2015), available at: https://www.debevoise.com/news/2015/12/david-
w-rivkin-asserts_sustainability-cop-21 (accessed on 31 July 2023). 

https://arbitrationblog.kluwerarbitration.com/2022/10/17/the-agreement-in-principle-on-ect-modernization-a-botched-reform-attempt-that-undermines-climate-action/
https://arbitrationblog.kluwerarbitration.com/2022/10/17/the-agreement-in-principle-on-ect-modernization-a-botched-reform-attempt-that-undermines-climate-action/
https://arbitrationblog.kluwerarbitration.com/2022/10/17/the-agreement-in-principle-on-ect-modernization-a-botched-reform-attempt-that-undermines-climate-action/
https://www.debevoise.com/news/2015/12/david-w-rivkin-asserts_sustainability-cop-21
https://www.debevoise.com/news/2015/12/david-w-rivkin-asserts_sustainability-cop-21
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To illustrate the balancing between energy needs, econom-
ic growth, and climate change mitigation and adaptation, this pa-
per focuses on the modernization of the ECT– a multilateral IIA fo-
cused on energy. More specifically, we look at whether the ECT can 
achieve the purported goals and strike the right balance. In doing 
so, we must also analyze the various positions for or against ITA 
by assessing the regime’s legitimacy concerns, the backlash move-
ment, and the possible and proposed solutions to the perceived is-
sues. The crux of the matter is whether the modernized ECT (ECT 
2.0) could facilitate investments in the energy sector in a sustainable 
manner. Corollary, does the ECT 2.0 reflect climate change concerns 
and clean energy transition goals by aligning with the objectives of 
the Paris Agreement7? 

Finally, and most importantly perhaps, this paper is an urgent 
call for not withdrawing from ECT and instead endorsing the ECT 
2.0. This has an increased urgency to it given that some influential 
European states (France, Italy, the Netherlands8, Poland, and Spain) 
have withdrawn from the ECT, making it impossible for the Europe-
an Commission (EC) to do much else than to propose a withdrawal 
for the entire EU9. Ancillary to that, this paper conveys a strong and 

7 energy charter SecretarIat, Decision of the Energy Charter Conference, 
Adoption by Correspondence – Policy Options for Modernisation of the ECT, 6 
October 2019, pp. 2-3, available at: https://www.energycharter.org/fileadmin/
DocumentsMedia/CCDECS/2019/CCDEC201908.pdf (accessed on 31 July 2023).

8 Ironically it was the then Prime Minister of the Netherlands, Mr. Ruud Lub-
bers, that took the initiative steps with respect to the signing of the ECT. See t.w. 
wälde, Introductory Note by Thomas W. Wälde, in International Legal Materials, 
1995, 362. 

9 euroPean commISSIon, European Commission proposes a coordinated EU 
withdrawal from the Energy Charter Treaty, press release (7 July 2023), available 
at: https://energy-ec-europa-eu.ezproxy.is.ed.ac.uk/news/european-commission-
proposes-coordinated-eu-withdrawal-energy-charter-treaty-2023-07-07_en 
(accessed on 31 July 2023) and l. bohmer, European Commission submits formal 
proposals for the EU and Euratom to withdraw from the ECT; Commission opines 
that sunset clause never applied to intra-EU disputes, but it nevertheless proposes 
the adoption of a subsequent agreement on this issue, in IAreporter, 7 July 2023, 
available at: https://www.iareporter.com/articles/european-commission-submits-
formal-proposals-for-the-eu-and-euratom-to-withdraw-from-the-ect-commission-
opines-that-sunset-clause-never-applied-to-intra-eu-disputes-but-it-nevertheless-
proposes-the/ (accessed on 31 July 2023). The European Commission had been 
handed the mandate to represent all EU member states in the modernization 

https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2019/CCDEC201908.pdf
https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2019/CCDEC201908.pdf
https://energy-ec-europa-eu.ezproxy.is.ed.ac.uk/news/european-commission-proposes-coordinated-eu-withdrawal-energy-charter-treaty-2023-07-07_en
https://energy-ec-europa-eu.ezproxy.is.ed.ac.uk/news/european-commission-proposes-coordinated-eu-withdrawal-energy-charter-treaty-2023-07-07_en
https://www.iareporter.com/articles/european-commission-submits-formal-proposals-for-the-eu-and-euratom-to-withdraw-from-the-ect-commission-opines-that-sunset-clause-never-applied-to-intra-eu-disputes-but-it-nevertheless-proposes-the/
https://www.iareporter.com/articles/european-commission-submits-formal-proposals-for-the-eu-and-euratom-to-withdraw-from-the-ect-commission-opines-that-sunset-clause-never-applied-to-intra-eu-disputes-but-it-nevertheless-proposes-the/
https://www.iareporter.com/articles/european-commission-submits-formal-proposals-for-the-eu-and-euratom-to-withdraw-from-the-ect-commission-opines-that-sunset-clause-never-applied-to-intra-eu-disputes-but-it-nevertheless-proposes-the/
https://www.iareporter.com/articles/european-commission-submits-formal-proposals-for-the-eu-and-euratom-to-withdraw-from-the-ect-commission-opines-that-sunset-clause-never-applied-to-intra-eu-disputes-but-it-nevertheless-proposes-the/
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unequivocal disavowal of the European Commission’s decision to 
withdraw from the ECT. Thus, this is definitely one of those “alarm-
ist papers”, calling in an unwavering manner for the firefighters and 
night watchers to come to rescue. With this firm message, we also 
hope to revive the idea of multilateral global governance in the en-
ergy sector through the increased use of ITA landscape, in general, 
and the ECT, in particular. More States should join the ECT, and not 
the opposite. Perhaps, the U.S. could revitalize the global multilater-
al landscape, taking on its global leadership role through soft pow-
ers by entering the ECT modernization talks and eventually become 
a signatory to the treaty. Some observer States – e.g., US, China, and 
UAE – could work together with Japan (that is in strong favor of the 
ECT) to not only keep the treaty alive, but to rejuvenate it and breath 
additional prominence into the document10. Our position is that the: 

A. ECT 2.0 would be an effective international legal instrument 
to govern energy investments and work as a global governance tool 
that facilitates a green economy transition, and

B. ECT 2.0 coordinates and strikes a balance between the pur-
poses and objectives articulated by various stakeholders, including 
States, corporations, international organizations, and international 
energy and climate change organizations in the Paris Agreement.

2.  Background: purpose and objectives

Through multilateral efforts we have witnessed a push for a 
greener, more sustainable transition and world order. Such purpose 
and objectives are clearly articulated in the United Nations Sustain-
able Development Goals (UNSDG), the European Green Deal, the 
Paris Agreement, the United Nations Framework Convention on 
Climate Change (UNFCCC), etc. 

negotiations. councIl oF the euroPean unIon, Negotiating Directives for the 
Modernisation of the Energy Charter Treaty, 2 July 2019, available at: https://
data-consilium-europa-eu.ezproxy.is.ed.ac.uk/doc/document/ST-10745-2019-
ADD-1/en/pdf (accessed on 31 July 2023).

10 This is mere wishful thinking, but perhaps “manifesting”. We hope for the 
latter.

https://data-consilium-europa-eu.ezproxy.is.ed.ac.uk/doc/document/ST-10745-2019-ADD-1/en/pdf
https://data-consilium-europa-eu.ezproxy.is.ed.ac.uk/doc/document/ST-10745-2019-ADD-1/en/pdf
https://data-consilium-europa-eu.ezproxy.is.ed.ac.uk/doc/document/ST-10745-2019-ADD-1/en/pdf
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In light of the important and applaudable move towards a green-
er, more sustainable world-order, there are primarily three competing 
positions on the currency of the ECT. Ultimately, it is the siding with 
one or the other of the said positions that will affect – positively or 
negatively – the standing (or falling) of the ECT. The positions are:

- Position 1: ECT already facilitates a green transition by pro-
moting and protecting investments in the energy sector (including 
renewable energy investments). ECT 2.0 does so even more.

- Position 2: ECT is an obstacle to a green transition (primar-
ily by protecting fossil fuel investments). However, ECT 2.0 reme-
dies major concerns and facilitates a green transition (including by 
elevating the role of renewable energy, but not necessarily excluding 
fossil fuels).

- Position 3: ECT is an obstacle to a green transition (primar-
ily by protecting fossil fuel investments). ECT 2.0 does not remedy 
major concerns.

Indeed, we can treat the three positions as different mental rep-
resentations of ITA and ECT as an effective global governance tool 
in the scheme of international energy architecture. We would tend 
to agree with Position 1. We do not think that promoting and pro-
tecting fossil fuel investments is mutually exclusive with a green 
transition, especially where robust compliance mechanisms are put 
in place as well as environmental protocols. Furthermore, we be-
lieve that more energy investments, technological enhancements, 
and competition will eventually and inevitably put renewable energy 
at the forefront. We need to unleash the market forces and innova-
tion, do away with monopolies, and incentivize small- and medium 
sized investors. However, we also subscribe to a policy-based coor-
dinated and well-organized phase-out, while never allowing such ef-
forts to undercut the global souths and the developing world’s ac-
cess to reliable quantity and quality energy. If simply pushing an 
extreme Western agenda as advocated primarily by green activists, 
no matter how well intended, the unintended consequences may be 
that (a) those most in need are not lifted out of poverty in line with 
the UNSDG, (b) Western states cement and entrench unfair domi-
nance through their own energy sovereignty (an extension of colo-
nialism through “environmental imperialism”), (c) the global south 
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and developing world are stuck in the dependency quagmire (again, 
an extension of colonialism and environmental imperialism), and as 
a result that (d) many States simply refuse to work towards climate 
change adaptation and mitigation, on the one hand, and in multilat-
eral constellations, on the other. Put very simply, unless we are prag-
matic with incremental and tailored reforms, we may harm those al-
ready suffering even further. In that light, we believe that withdraw-
ing from ECT (or other IIAs) simply leads to less overall change in 
the greener and more sustainable direction. Position 2 is not differ-
ent in effect from Position 1. However, both positions 1 and 2 are 
at odds with Position 3. The latter would dramatically change the 
international energy architecture and the unintended consequences 
will make the world a much worse place for a large number of peo-
ple. Today, it seems that Position 3 has the smallest but loudest fol-
lowing. 

ECT is arguably the most important IIA in existence11. Thus, 
for any advocate of ITA the faith of the ECT should be treated with 
highest alertness. This is especially true given that much of the con-
temporary criticism is accurate, even were taken out of context and 
used to suggest misdirected and radical proposals. Some parts of the 
ECT are outdated. It is an undeniable fact. The ECT is a so-called 
“old generation” IIA. The question is whether ITA, including the 
ECT, is in need of radical transformation or more moderate reforms 
that do not undercut the fundamental elements of international ar-
bitration and international investment law (IIL). We argue for the 
latter and hope that this paper can prove to be an important contri-
bution to revive the optimism in global energy governance through 
ITA and the ECT.

Scholars have rightly noted that too “little attention has been 
given to the capacity of the existing institutional architecture to pro-
mote investment in clean energy technologies”12. It is indeed impor-

11 c. verburg, Modernising the Energy Charter Treaty: An Opportunity to 
Enhance Legal Certainty in Investor-State Dispute Settlement, in Journal of World 
Investment & Trade, 2019, 20.

12 k. tIenhaara, c. downIe, Risky Business: The Energy Charter Treaty, Re-
newable Energy, and Investor-State Disputes, in Global Governance, 2018, 24, pp. 
451-452.
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tant that IIAs – such as the ECT (which has received increased im-
portance due to its multilateral character and subject-matter unique-
ness) – and ISDS also play an important role in this scheme of global 
energy governance13. 

We will argue that the ECT is the single most important piece 
in the existing institutional architecture on international energy in-
vestment promotion and protection. We will explain why we believe 
that the ECT 2.0 complements the Paris Agreement by providing 
adequate policy space to states to meet their broader obligations 
while protecting energy investments, including (mostly) green in-
vestments. Furthermore, we will argue that ECT 2.0 with its ISDS 
mechanism entrenches a crucial architectural framework that assists 
in expediting the transition to clean energy by facilitating, promot-
ing and protecting the flow of investment into the renewable ener-
gy sector. We will argue that this greener, more sustainable devel-
opment largely benefits small- and medium sized (SME) investors 
and external stakeholders (e.g., the civil society). Conversely, we 
will explain why a withdrawal from the ECT simply means that ECT 
1.0 and/or IIA 1.0 (i.e., old-generation IIAs) will reign supreme for 
quite some time, after which the SMEs will largely take the long-
term hit. On the last point, we will explain why a refusal to rec-
ognize the importance of ITA simply means more non-transparent, 
contractual ISDS (which could even include various freezing claus-
es, waivers of sovereign immunity from execution, and so on) be-
tween States and multinational corporations (MNC). Thus, we will 
explain why advocating against ITA equals arguing in favor of con-
tractual ISDS. Thus, we will highlight that advocating against ECT 
2.0 equals (even if unintentionally so) arguing in favor of MNC fos-
sil fuel promotion and protection and against SME renewable pro-
motion and protection. Conclusively: advocating against moderate 
ITA reform results in the use of old generation IIAs (at least for the 
foreseeable future). 

13 See v. korzun, Enforcing Soft Law in International Investment Arbitration, 
Vanderbilt Journal of Transitional Law, 2023, 56(1), pp. 64-65.
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3.  The Energy Charter Treaty: facilitating, promoting, and protect-
ing energy investments

3.1.  ECT: an introduction 

The ECT was signed in 1994 and entered into force in 1998. It 
has fifty articles and fourteen annexes. Adding to this patchwork, 
there are also several understandings, declarations and interpreta-
tions that have been made part of the overall ECT regime. “The ECT 
covers promotion and protection of investments, trade in energy, 
transit in the energy sector, environmental aspects as well as the set-
tlement of disputes under the Treaty”14. Thus, the ECT provides for 
a reliable legal framework for energy investments and transit. It fa-
cilitates energy cooperation by promoting and protecting energy in-
vestments. The ECT makes possible and protects long-term energy 
investments by protecting against political risk.

ECT has 52 member states + EU, including states as diverse as 
Afghanistan, Albania, Georgia, Kyrgyzstan, Mongolia, Turkey, Turk-
menistan, Ukraine, and Uzbekistan. Additionally, the ECT has 38 ob-
server member states (signatories to the energy charter) + various or-
ganizations, cooperations, etc., including states as diverse as Pakistan, 
Syria, US, China, Colombia, Iran, Iraq, Sierra Leone, Tanzania, UAE, 
etc. Even though the EU bloc is likely to withdraw, the impact of ECT 
as a global instrument for energy cooperation may live on. We hope 
that the U.S., China, UAE, Japan, and other influential energy States 
could take a leadership role in reviving the ECT by entering the mod-
ernization process, culminating in signing and ratifying the ECT 2.0. 

3.2.  Energy investments and typical interfering State measures

It is important to have some (albeit brief) understanding about 
(1) the nature of energy investments, (2) the category of energy in-
vestments, and (3) the measures that could interfere with such in-
vestments. 

14 k. hobér, The Energy Charter Treaty – A Commentary, Oxford, Oxford 
University Press, 2020, p. 1. 
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First, energy investments tend to be long-term; prone to politi-
cal risk; capital intensive; and subject to quite substantial sunk costs 
in order to even get the operation going15. Second, energy invest-
ments are typically made in oil and gas; power generation, transmis-
sion, and supply; offshore renewables; onshore renewables; nuclear; 
hydrogen/storage; etc. Finally, typical measures that interfere with 
energy investments include denials or revocations of permits for ex-
ploration or extraction activities; phase-out of fossil fuel-based ener-
gy sources; and removal of incentives (e.g., feed-in-tariffs).

3.3.  Promoting energy investments: remembering the past, appre-
ciating today, and improving the future

We tend to forget that policy objectives and political concerns 
swing like a pendulum. We forget that policy objectives and politi-
cal concerns of the past are cyclically revisited, sometimes with great 
newfound passion. What is more important to remember is that the 
better idea tends to prevail at the end. This lesson on human endeav-
or and behavior is not insignificant in the debate on the ECT. 

Looking back then, we must never forget the times in which the 
ECT was drafted and signed and what it was aiming at and what it 
did indeed achieve. We will spare the reader of a broader revisiting 
of the World Wars, the establishing of UN/ICJ/GATS, the Bretton 
Woods regime, the Cold War, and the prevailing of liberal capitalism 
with increased multilateral trade. We will not say much about how 
successful this project has been in lifting millions and millions out 
of poverty. We will take it for granted that the reader is well aware 
and we will instead focus more narrowly on the ECT. The ECT was 
entered into with the objective to establish a legal framework in or-
der to promote long-term cooperation in the energy field16. More 
specifically, the ECT was signed largely to serve as a post-Cold War 

15 See e.g. J. troPPer, k. wagner, The European Union Proposal for the 
Modernisation of the Energy Charter Treaty – A Model for Climate-Friendly In-
vestment Treaties?, in Journal of World Investment & Trade, 2022, pp. 817-818.

16 k. hobér, The Energy Charter Treaty – A Commentary, Oxford, Oxford 
University Press, 2020, p. 1.
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bridge between East-West following years of geopolitical and ideo-
logical divide17. ECT achieved its purported objectives by support-
ing a transition in the East to market economy; East was to provide 
energy security to West and in turn receive much needed capital 
(FDI) and technology transfer18. Moreover, it was also aimed at of-
fering protection to a larger audience of investors, enhance competi-
tion, and invite technological enhancements. At the time of signing 
the ECT, Professor Thomas W. Wälde wrote that:

The major international oil companies seem to have consid-
ered – in the early stages – that they had sufficient leverage 
to do without the Charter. The industry was concerned over 
the “sovereignty” references in the Treaty and the potential 
interventionist-oriented institutional arrangements implicit in 
some proposals. The possibility of a hard-law environmental 
article worried the industry as well as some governments (e.g. 
the UK concern over the use of EC environmental law to chal-
lenge national planning decisions). Several European coun-
tries – and energy industries – felt threatened by the liberal, 
competitive and anti-monopolistic approach of the Charter 
to controversial issues such as pipeline access and recipro-
cal free trade – which means access to European markets of 
cheap goods from the CIS19.

It was true then, and it is true now. Major oil and gas corpo-
rations will do just fine without the ECT. They would even do fine 
without IIAs. They have the necessary leverage; and if not in the 
West and North, they will have it in the East and South. And even if 
the energy sources are extracted in the East or South, it will be im-
ported to the West. Moreover, back then – as now – the issue of ad-
equate policy space for states, including for environmental purpos-
es, was considered carefully. MNC wanted less, and states wanted 
more. That is effectively what led to old generation IIAs. The MNCs 

17 energy charter SecretarIat, The Energy Charter Treaty, Trade Amend-
ment and Related Documents, 24 April 1998, pp. 8-9, available at: https://in-
vestmentpolicy.unctad.org/international-investment-agreements/treaty-files/2427/
download (accessed on 31 July 2023).

18 t.w. wälde, Introductory Note by Thomas W. Wälde, in International 
Legal Materials, 1995, 361. 

19 Ibid.

https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2427/download
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2427/download
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2427/download
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had more leverage then because competition was lacking, the de-
mand was high, and consumption crucial. States now have more lev-
erage and the opportunity to remedy that wrong by including envi-
ronmental obligations and ensuring adequate policy space to states, 
including in order to comply with the Paris Agreement and the UN-
FCCC. Much of the leverage is a result of capitalism, i.e., more in-
vestors, enhanced competition (including many SMEs operating in 
a transborder setting), and therefore technological enhancements.

Finally, as it was back then when the ECT was signed – as is the 
case now – it is the States as well as SMEs that will take the biggest 
hit if IIAs (including ECT) with ISDS clauses are terminated. In oth-
er words, if the ECT is terminated, the most significant and adverse 
impact will be had on energy investments by SMEs in the renewa-
ble energy sector and developing States that will be forced to com-
ply with the demands of MNCs (which may include freezing clauses, 
non-transparent ISDS, waivers of immunity from execution, etc.).

In light of Professor Wälde’s spot-on observation from 1995, we 
will briefly cover two important rationales in favor of the ECT; that 
is, (A) the economic (sustainable development) rationale, and (B) 
the policy rationale.

A. Economic (sustainable development) rationale

One of the main purposes of ITA is economic development20. 
Surely the idea – i.e., that investment promotion and protection lead 
to increased investment – has been challenged. We will not delve in-

20 c. Schreuer, Investment Protection: Original Purpose and Features, in c. 
baltag, a. StanIc (eds.), The Future of Investment Treaty Arbitration in the EU: In-
tra-EU BITs, the Energy Charter Treaty, and The Multilateral Investment, 5, 2020; 
corPorate counSel InternatIonal arbItratIon grouP, Investor-State Dispute Set-
tlement (ISDS) Reform. Submission to UNCITRAL Working Group III, 1-2, 18 De-
cember 2019, available at: https://uncitral.un.org/sites/uncitral.un.org/files/cciag_
isds_reform.pdf (accessed on 31 July 2023); and Kingdom of Spain v. Infrastructure 
Services Luxembourg S.á.r.l. [2021] FCAFC 112, para. 2 (Stating that the ICSID 
Convention is an important international convention underpinning and supporting 
the flow of investment capital around the world). For a contrary position, see cor-
Porate euroPe obServatory, Busting the myths around the Energy Charter Treaty – 
A guide for concerned citizens, activists, journalists and policymakers, 2020, p. 10, 
available at: https://www.tni.org/files/publication-downloads/busting_the_myths_
around_the_energy_charter_treaty-web.pdf (accessed on 31 July 2023). 

https://uncitral.un.org/sites/uncitral.un.org/files/cciag_isds_reform.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/cciag_isds_reform.pdf
https://www.tni.org/files/publication-downloads/busting_the_myths_around_the_energy_charter_treaty-web.pdf
https://www.tni.org/files/publication-downloads/busting_the_myths_around_the_energy_charter_treaty-web.pdf
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to that debate here, but will rather treat the three pillars of ITA – (i) 
economic development, (ii) neutrality, and (iii) de-politicization – as 
axioms. Just briefly, though, we want to say from our practical expe-
rience, that when consulting with clients in transborder bargains – 
whether commerce, trade, or investment – we do not necessarily men-
tion things such as “you could benefit from fair and equitable treat-
ment” or “you may consider relying on an ISDS clause in another IIA 
through the most favored nation standard”. Such is not the name of 
the game at the pre-establishment, planning phase. However, signifi-
cant due diligence goes into analyzing and assessing legal stability and 
the overall investor landscape in the host state. If the state (directly 
or through representation) makes additional commitments or assur-
ances, the better it is for the investor. If the state has taken certain 
measures to promote investments in a particular sector (e.g., through 
incentive structures), the better it is for the investor. Thus, the theo-
ry that investment protection does not lead to economic development 
because it is not one of the key factors for determining where to invest 
is utter nonsense to someone that is actually dealing with these mat-
ters. Ultimately then, if the ITA system is undercut, this will be evi-
dent, but the price for the lesson will be too high. We will take no joy 
nor pride in travelling conferences saying “we told you so”. 

The crux of the matter is quite straightforward and should be 
simple to digest for any reader despite background, namely, we are 
dependent on reliable energy and we need FDI. On this premise or 
presumption, it will be rather easy to conclude that we, therefore, 
need investor/investment protection for energy investments. IIAs 
and ISDS facilitate and promote investment by protecting it. The re-
gime manifests as a political risk insurance mechanism. 

In addition, and to be utterly frank, we could not even meet our 
global challenges without sufficient investments in the energy sec-
tor. Let us start with an easy point to make: there is no way to en-
sure access to affordable, reliable, sustainable and modern energy 
for all (UNSDG 7) without sufficient FDI in the sector21. The fact 

21 unIted natIonS, Sustainable Development Goals. Goal 7. Ensure access 
to affordable, reliable, sustainable and modern energy for all, available at: https://
sdgs.un.org/goals/goal7 (accessed on 31 July 2023).

https://sdgs.un.org/goals/goal7
https://sdgs.un.org/goals/goal7
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of the matter is that 670 million individuals live without electricity; 
there has been a sharp increase in energy prices; electrification has 
slowed; and investments in renewable energies have declined (e.g., 
due to lack of incentives)22. Even so, that is hardly the entire picture 
of energy-importance. For example, how can we ensure decent work 
and economic growth (UNSDG 8) without access to affordable and 
reliable energy? How can we promote industry, innovation, and in-
frastructure (UNSDG 9) without affordable and reliable energy? 
How can we offer sustainable cities and communities (UNSDG 11) 
without sustainable and modern energy for all? How can we combat 
climate change (UNSDG 13) without investing in sustainable ener-
gy? We can go on and on, but the key message is clear, and the very 
bottom line is that not a single sustainable development goal can be 
achieved without sufficient investments in the energy sector. 

Serious actors, such as leading financial institutions and gov-
ernment officials, understand this. It is an easy observation to make, 
but nevertheless a point that may sound bold in present times, and 
especially in light of the nonsensical theses loudly presented by vari-
ous NGOs and other so-called interest groups23. More energy invest-
ments, regulated through ITA, should not be treated as a back-hand-
ed endorsement for fossil fuel, high-carbon based investments. It 
should rather be seen as a pursuit for a greener, more sustainable 
world order. For example, the World Bank has rightly noted the 
need for FDI in the extractive industries, but also explained that its 
work in the extractive sector focuses on:

- Maximizing benefits in a way that contributes to sustainable 
and inclusive development, including minimizing negative impacts 
on people and the environment.

22 Ibid. 
23 See e.g. corPorate euroPe obServatory, Busting the myths around the 

Energy Charter Treaty – A guide for concerned citizens, activists, journalists and 
policymakers, 2020, pp. 29-30, available at: https://www.tni.org/files/publication-
downloads/busting_the_myths_around_the_energy_charter_treaty-web.pdf 
(accessed on 31 July 2010), IISDS, What Is the Energy Charter Treaty and What 
Does it Mean for Sustainable Development?, YouTube, 26 April 2022, available at: 
https://www.youtube.com/watch?v=Hbku_wACwfM (accessed on 31 July 2023), 
and Corporate Europe Observatory, The fossil fuel industry’s secret weapon: the 
Energy Charter Treaty, YouTube, 13 June 2018, available at: https://www.youtube.
com/watch?v=lLVvwOrk91Q&t=10s (accessed on 31 July 2023). 

https://www.tni.org/files/publication-downloads/busting_the_myths_around_the_energy_charter_treaty-web.pdf
https://www.tni.org/files/publication-downloads/busting_the_myths_around_the_energy_charter_treaty-web.pdf
https://www.youtube.com/watch?v=Hbku_wACwfM
https://www.youtube.com/watch?v=lLVvwOrk91Q&t=10s
https://www.youtube.com/watch?v=lLVvwOrk91Q&t=10s
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- Accelerating the energy transition and climate action by re-
ducing emissions from the extractive sector24.

Serious actors are not “dropping the ball” on adaptation and 
mitigation. Quite the opposite is true. We need to make sure that en-
ergy (and incidental mining necessary for renewable energy produc-
tion) investments align best as possible with sustainable develop-
ment – i.e., contribute to economic development and growth while 
also protecting and enforcing global liberal values (e.g., combating 
climate change and protecting human rights). To achieve such aim, 
we must move beyond IIA and ISDS 1.0, including ECT 1.0. We 
need to be better; we need to be greener and more sustainable. ECT 
2.0, like other new generation IIAs, is a clear step in that globally 
conscious direction. There is a strong economic development argu-
ment to make in favor of ECT, especially ECT 2.0. Over time, the 
concept of economic development has come to be part of what has 
been coined “sustainable development”, which is an applaudable di-
rection and trajectory. Sustainable development has three dimen-
sions: social, economic and environmental25. 

B. Policy rationale

Now to the often underarticulated policy rationale. The policy 
rationale in favor of, inter alia, “Bretton Woods” and internation-
al economic law broadly, and IIAs and ISDS more specifically, was 
more fashionable post-World War II and post-Cold War. Today, po-
larization is growing wide and the idea of interdependence and in-
terconnectivity through transborder commerce, trade, and invest-
ment is spoken of in distaste. The idea of national sovereignty as 
presented by populist, nationalist leaders have gained traction once 
more. The global governance efforts of mutual, multilateral inter-
course between sovereign states seem to have halted with instead 
blocs of “friendly” sovereigns emerging and competing with other 
blocs of “unfriendly” States. 

24 the world bank, Extractive Industries, available at: https://www.world-
bank.org/en/topic/extractiveindustries/overview#1 (accessed on 31 July 2023).

25 G.A. Res. 70/1, 2030 Agenda for Sustainable Development, at 3 (Sept. 25, 
2015). Arguably, “sustainability” have four pillars, adding also “human”.

https://www.worldbank.org/en/topic/extractiveindustries/overview#1
https://www.worldbank.org/en/topic/extractiveindustries/overview#1
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Historically, an investor could not sue a host-State for inter-
fering with his investment, nor could he claim investor protection 
under customary international law against a State. Instead, the ag-
grieved investor had to turn to its home State for protection through 
the venue of diplomatic protection. Sometimes, the home State went 
as far as to engage in so-called “gunboat diplomacy”. The period of 
the end of the 1800’s and until the end of World War II saw a regres-
sive era with respect to enforcing private economic rights against 
States. In 1889, an Argentinian jurist and diplomat elaborated the 
now infamous “Calvo doctrine”, which restricted the protections of-
fered to foreign investors (both substantively and procedurally). The 
essence of the Calvo doctrine was that foreign investors should be 
strictly subjected to the exclusive jurisdiction of national courts and 
offered the same treatment as domestic investors26. This idea be-
came unsustainable. 

The move away from the Calvo era slowly picked-up pace with 
the Second International Peace Conference of the Hague in 1907. 
However, it was not until the beginning of the 1960’s (i.e., post-
World War II) that the de-politicization of investment disputes start-
ed taking shape effectively27. It was then that the ICSID Convention 
came about. It was the attracting of FDI and the de-politicization of 
investment disputes that was said to be the main purpose with – and 
consequently the greatest accomplishments of – ITA28.

Furthermore, globalization led to the increased use and need 
for ITA. It is our position that in a global economy that transcends 
borders, domestic dispute resolution mechanisms cannot sufficient-
ly facilitate the enforcement of a global rule of law. Furthermore, we 
believe that international arbitration “made global business possi-
ble between Western parties and emerging States and countries that 

26 n. blackaby et al., Redfern and Hunter on International Arbitration, 441, 
2015. 

27 See e.g. Eiser Infrastructure Ltd v. Kingdom of Spain [2020] FCA 157, 
para. 69 (“By providing [for ICSID arbitration], the Centre aims to improve the 
international investment climate and stimulate a larger flow of private international 
investment”).

28 See e. gaIllard, I. mItrev PenuSlISkI, State Compliance with Investment 
Awards, in ICSID Rev., 2021, 52(2).
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embrace different ideological and legal traditions”29. As a result, ITA 
have helped facilitate an increasingly global, interconnected, and in-
terdependent economy – including in the energy sector through the 
ECT.

We wish to remind the reader that the ECT was signed in 1994 
to promote, facilitate, and protect energy cooperation and energy se-
curity in a post-World War II and post-Cold War era and hence was 
designed specifically to overcome political division. One of its main 
aims was to establish a common energy governance that promotes 
interdependence through a move to market economy30.

Again, the idea of “sovereignty” with capital S is not new. The 
aggressive idea of nation States presented by populists and na-
tionalists have been around for a long time. Also, the more mod-
erate (and at times applaudable but competing) idea of “mixed 
economies” (i.e., state capitalism) is not new. The frequent (and 
often vicious) challenges to liberal capitalism (including a rules-
based order, democracy, and human rights as understood by West-
ern States) is also not new. However, it is our duty as interna-
tional lawyers to engage in the discourse wide-awake and atten-
tive to systemic and structural attacks on the foundations careful-
ly and informatively designed in the aftermath of total chaos and 
tweaked into workability in a post-conflict era of relative peace 
and prosperity. Because, when walls fall, instruments for mutual 
intercourse replace the polarization and division. Such interaction 
can lead to peace and prosperity through interdependence and in-
terconnectivity. Such interdependence and interconnectivity is fur-
thered by transborder commerce, trade, and investment. However, 
such efforts are only available if facilitated, promoted, and protect-
ed through a rule of law and effective adjudicatory machinery. The 
ECT is one such legacy-instrument incidental to walls falling. It is 
a masterpiece of global governance in the international energy ar-
chitecture scenery. 

29 t.e. carbonneau, The Law and Practice of Arbitration, 108, 2020.
30 See t.w. wälde, Introductory Note by Thomas W. Wälde, in International 

Legal Materials, 1995, 362.
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3.3.1.  Protecting energy investments

There has been a drastic growth of promoting and attracting 
foreign investment by offering investors protection through IIAs 
since the 1980’s31. The investment protection found in these docu-
ments contains the IIL. Thus, IIL applies to the substantive matter 
that is to be adjudicated through ISDS (together, the ITA regime). 
Redfern and Hunter summarized the typical protections found in 
these IIAs as follows:

- the protection against expropriation or measures equivalent 
to expropriation without compensation;

- the right to be treated fairly and equitably;
- the right to full protection and security;
- the protection against arbitrary or discriminatory treatment;
- the right to national and MFN treatment;
- the right to the free transfer of funds and assets; and
- the protection against a state’s breaches of its investment ob-

ligations and undertakings32.
Such substantive protection standards protect against undue 

state measures. As mentioned, the ECT covers primarily five broad 
areas, one being investment protection33. It is indeed an integral 
part of the treaty. The ECT offers the substantive protections set out 
above34.

In order to avail of arbitration (ISDS) for hearing any investor/
investment grievances, the arbitral tribunal must have jurisdiction. 
For this purpose, a potential investor claimant must show that (i) 
she is an investor as defined in the treaty (ratione personae), (ii) she 
has made an investment in the host State as defined in the treaty (ra-
tione materiae), (iii) the treaty applies from a temporal standpoint 

31 n. blackaby et al., Redfern and Hunter on International Arbitration, 2015, 
pp. 444-445.

32 Ibid., p. 470. More generally on international investment law, see r. 
dolzer, u. krIebaum, c. Schreuer, Principles of International Investment Law, 
2022.

33 k. hobér, The Energy Charter Treaty – A Commentary, Oxford, Oxford 
University Press, 2020, p. 1. 

34 Articles 10 (Promotion, Protection and Treatment of Investments), 13 
(Expropriation), and 14 (Transfers Related to Investments) of the ECT.
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(ratione temporis), and (iv) the State has given its consent to arbi-
tration (ratione voluntatis). 

Following the jurisdictional decision, we come to the merits 
phase (dealing with liability and hence the substantive protection 
standards). Finally, we deal with the quantum phase (i.e., typical-
ly damages). In addition, during the ISDS process, there are many 
procedural intricacies unique to ITA compared to international com-
mercial arbitration (ICA). 

The most frequently used ITA/ISDS regime is ICSID. Other fre-
quently chosen alternatives include the International Chamber of 
Commerce (ICC), the Stockholm Chamber of Commerce (SCC), or 
ad hoc arbitration pursuant to the UNCITRAL Arbitration Rules35. 
Awards rendered pursuant to the ICSID regime are enforced under 
the ICSID Convention, while arbitral awards rendered pursuant to 
the other regimes are enforced pursuant to the New York Conven-
tion36. The ECT offers ISDS through: ICSID Arbitration rules (if the 
investor’s home state and host state are members of the convention) 
or ICSID Additional Facility Rules (if either investor’s home state or 
host state are not members to the ICSID convention); Ad Hoc Ar-
bitration pursuant to the UNCITRAL Arbitration Rules; or SCC Ar-
bitration rules37.

4.  The Energy Charter Treaty 2.0: facilitating, promoting, and pro-
tecting energy investments in an Era of sustainable development

In order to assess whether the ECT 2.0 is good or bad, or wheth-
er it goes far enough, we need to determine for ourselves (A) wheth-
er we believe that we need IIAs? If the answer is “yes” or “maybe”, 
(A.1) do we need it in the current shape (IIA 1.0) or reformed (IIA 
2.0)? Having made up our minds on that, we must determine for 
ourselves (B) whether we need the ECT? If the answer is “yes” or 

35 See e.g. k. hobér, J. dahlquISt, Investment Treaty Arbitration – Problems 
and Exercises, 2018, p. 10.

36 Ibid., p. 11.
37 Article 26 (Settlement of Disputes between an Investor and a Contracting 

Party) of the ECT.
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“maybe”, (B.1) do we need it in the current shape (ECT 1.0) or re-
formed (ECT 2.0)? Finally, even if we make up our minds on the IIL 
aspect of IIAs, generally, and the ECT, more particularly, (C) do we 
need ISDS (procedurally)? If the answer is “yes” or “maybe”, (C.1) 
do we need it in the current shape (ISDS 1.0) or reformed (ISDS 
2.0)? We will cover (A) and (C) together under the first sub-heading 
below. We will cover (B) separately. 

A. Legitimacy Concerns with ITA 1.0 and ITA 2.0

The basic premise is that we need IIAs and ISDS, but (emphasis 
added) not necessarily in the current way, shape and form (i.e., IIA 
and ISDS 1.0 or simply ITA 1.0). The structural design may need to 
be reformed, while not (emphasis added) undercutting the funda-
mental elements of IIL nor international arbitration (i.e., ITA 2.0)38. 

Serious challenges have been made against ITA. These challeng-
es and the overall backlash are both directed at substance and legal 
standards, i.e., with respect to IIL as found in IIAs, and procedural-
ly, i.e., with respect to ISDS. Moreover, a third area of more recent 
criticism that merits to look at in its own light and not as part of sub-
stantive or procedural criticism per se, is that the ITA regime fails to 
align with 21st century global concerns as manifested primarily in the 
UNSDG (e.g., environmental challenges, climate change challenges, 
public health concerns, human rights violations, and so on). As a re-
sult of the broader spectrum of legitimacy concerns and the backlash 
movement, several reform proposals have been made – ranging from 
more moderate reforms (e.g., increasing transparency, including a 
stand-alone right to regulate clause, clarify exceptions, etc.) to more 
transformational reforms (e.g., removing protection for legitimate 
expectations, establishing a multilateral investment court, etc.)39.

38 Some argue that the ITA design should undergo fundamental shifts due to 
three main challenges; that is, (i) climate change, (ii) national security, and (iii) in-
vestor obligations. See a. van aaken, Investment Law in the Twenty-First Century: 
Things Will Have to Change in Order to Remain the Same, in Journal of Interna-
tional Economic Law, 2023, 26, p. 166.

39 For more on this, search and read more on the rather intensive discussion on 
the “legitimacy crisis” of ITA/ISDS and the “backlash” against the regime. For one 
major reform proposals, see in particular the European Union’s proposal to elaborate 
a multilateral investment court (MIC). See e.g. Comprehensive Trade and Economic 
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Thus, even though IIL has been relatively well-received as an 
auspice of international economic law, and despite the fact that the 
interpretation and application by international arbitrators have gen-
erally been approved (albeit with one of the main concern being 
inconsistency), the decision-making process, on the one hand, and 
the content of IIAs, on the other, have not gone unchallenged. And 
while the number of ITA matters increase, the concerns over the re-
gime are more frequently expressed40.

The criticism has to be taken seriously. In fact, as we have stat-
ed, it is of acute concern, and this is indeed an alarming paper. The 
legitimacy crisis and backlash movement go to the core of ITA; for 
example, claiming that the regime: 

- is inconsistent; 
- lacks in transparency; 
- suffers in neutrality due to party-appointed arbitrators; 
- suffers in neutrality and independence due to double-hatting; 
- is investor-friendly; 

Agreement between Canada and the European Union, Can.-E.U. (signed Oct. 30, 
2016, not yet entered into force). For criticism of the EU proposal and its underpin-
nings, see e.g. euroPean FederatIon For InveStment law and arbItratIon (EFILA), A 
Response to the Criticism Against ISDS, 4-42 (2015) and y. dautaJ, Between Back-
lash and the Re-Emerging “Calvo Doctrine”: Investor State Dispute Settlement in 
an Era of Socialism, Protectionism, and Nationalism, in Northwestern. J. Int’l L. & 
Bus., 2021, 41. For good discussions on legitimacy of ITA and the backlash move-
ment, see e.g. J.h. carter, The Culture of Arbitration and the Defense of Arbitral 
Legitimacy, in D.D. caron et al. (eds.), Practising Virtue: Inside International Arbi-
tration, 2016, pp. 97-105; S.w. SchIll, Conceptions of Legitimacy of International 
Arbitration, in D.D. caron et al. (eds.), Practising Virtue: Inside International Arbi-
tration, 2016, pp. 106-124; c.n. brower, S. blanchard, From “Dealing in Virtue” 
to “Profiting from Injustice”: The Case Against “ReStatification” of Investment Dis-
pute Settlement, in Harv. Int’l L. J., 2014, 55, 45; c. brown, k. mIleS, Introduction: 
Evolution in Investment Treaty Law and Arbitration, in c. brown, k. mIleS (eds.), 
Evolution in Investment Treaty Law and Arbitration, 2011, 3, 3-4; c. Schreuer, In-
vestment Protection: Original Purpose and Features, in c. baltag, a. StanIc (eds.), 
The Future of Investment Treaty Arbitration in the Eu: Intra-Eu Bits, the Energy 
Charter Treaty, and the Multilateral Investment, 2020 1, 5. For a strong assertion on 
“regulatory chill” in the climate change context, see k. tIenhaara, Regulatory Chill 
in a Warming World: The Threat to Climate Policy Posed by Investor-State Dispute 
Settlement, in Transnational Environmental Law, 2018, 7(2). 

40 k. hobér, J. dahlquISt, Investment Treaty Arbitration – Problems and 
Exercises, 2018, supra note 16, at 9 (“During the last 15-20 years there has been a 
virtual explosion of investment arbitrations”). 
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- provides for investor rights but not obligations;
- downgrades the right to regulate; 
- has a too broad fair and equitable treatment coverage; 
- has a too broad investor and investment scope; 
- includes umbrella clauses; 
- does not align with 21st century global concerns; 
- does not provide adequate policy space to regulate; 
- lacks CSR obligations; 
- fails to take account of other public international law re-

gimes; 
- does not allow for amici participation to the extent it should; 

and most importantly, 
- leads to “regulatory chill”, i.e. that host states are afraid to 

regulate to combat global issues, such as environmental, climate 
change, and human rights.

However, raising issues (true, untrue, or partly true in scope, 
nuance and degree) does not mean that there we are left with a bina-
ry choice of either sanctioning the regime as is or withdrawing from 
it. We are of the opinion that ISDS and IIAs could be reformed to 
better respond to the criticism (much of which, to be very clear, has 
great merit). For example, reforms could include:

- narrower definitions of investor and investment;
- investor obligations;
- outlining measures under the FET clause;
- clarifying the MFN clause;
- broader global policy objectives in the preambular language;
- an explicit right to regulate (tied to sustainable development 

and the Paris Agreement);
- pre-establishment assessments;
- increased transparency;
- increased amici participation;
- establishing an appeals mechanism;
- establishing an investment court system;
- allowing for regime interaction;
- allowing for counterclaims (including for environmental and 

human rights violations); and
- CSR obligations.
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To put this broader systemic discussion in perspective, we fo-
cus in this paper on the modernization talks in in the Energy Char-
ter Conference vis-à-vis the ECT. We believe that the modernization 
work perfectly encapsulates the crux of the matter. More important-
ly, it underscores how untrue perceptions could lead to unintended 
consequences in the pursuit of a greener, more sustainable world. 
We believe that accepting the modernized ECT achieves those goals 
best possible, while withdrawing from it does the opposite. We will 
explain why.

B. ECT Modernization

The ECT’s standing and legitimacy was questioned when Rus-
sia left the treaty in 2009. Russia’s pulling-out goes to the very root 
of the ECT, which was to bridge East-West in the aftermath of the 
Cold War. Understandingly, the proponents of global energy govern-
ance through the ECT were worried. The Energy Charter Confer-
ence had to adapt to the new reality and amend its practices quick-
ly. From 2010 the Energy Charter Conference adopted the road map 
for modernization and the “geographical expansion”41. In 2015 the 
new International Energy Charter was adopted as a “further politi-
cal declaration aimed at updating the European Energy Charter”42. 
Professor Hobér has rightly noted:

The International Energy Charter reflects global modern en-
ergy challenges and identifies common principles as well as 
areas of international co-operation in the energy field for the 
twenty-first century. The growing interest in, and importance 
of, international energy issues is reflected in the fact that more 
than ninety States are now involved in the so-called Energy 
Charter Process43.

41 energy charter SecretarIat, Decision of the Energy Charter Conference, 
Road Map for the Modernisation of the Energy Charter Process, 24 November 
2017, available at: https://www.energycharter.org/fileadmin/DocumentsMedia/
News/20101124-Energy_Charter_Process_Modernisation_Road_Map.pdf 
(accessed on 31 July 2010).

42 k. hobér, The Energy Charter Treaty – A Commentary, Oxford, Oxford 
University Press, 2020, p. 5.

43 Ibid.

https://www.energycharter.org/fileadmin/DocumentsMedia/News/20101124-Energy_Charter_Process_Modernisation_Road_Map.pdf
https://www.energycharter.org/fileadmin/DocumentsMedia/News/20101124-Energy_Charter_Process_Modernisation_Road_Map.pdf
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Some years later, in 2017, the decision to modernize the ECT 
was made44. In 2018 a list of topics (25 in total) was approved for 
modernization discussions45. In November 2019, the Energy Char-
ter Conference established the Modernization Group to negotiate 
the modernization46.

In the Modernization Group, 15 negotiation rounds took place 
between July 2020 and June 2022. EC had the strongest call for re-
form and made it clear early on that “[o]ne of the objectives of this 
reform is to align the ECT with the Paris Agreement and the objec-
tives of the Green Deal”47. An agreement in principle (AIP) was pre-
sented on 24 June 202248. However, the voting was postponed49. At 
that time, the EC was in favor of the AIP50.

44 energy charter SecretarIat, Decision of the Energy Charter Confer-
ence, Modernisation of the Energy Charter Treaty, 28 November 2017, available 
at: https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2017/
CCDEC201723.pdf (accessed on 31 July 2023). For a good overview of the ECT Mod-
ernization perspectives, see the Kluwer Arbitration Blog’s ECT Modernisation Per-
spectives work, available at: https://arbitrationblog.kluwerarbitration.com/category/
ect-modernisation/ (accessed on 31 July 2023). See e.g. e. ShIrlow, l. abrahamS, 
ECT Modernisation Perspectives: An Introduction, in Kluwer Arbitration Blog, 20 Ju-
ly 2020. Available here: https://arbitrationblog.kluwerarbitration.com/2020/07/20/
ect-modernisation-perspectives-an-introduction/ (accessed on 31 July 2023). 

45 energy charter SecretarIat, Approved Topics for the Modernisation of the 
Energy Charter Treaty, 29 November 2018, available at: https://www.energycharter.
org/media/news/article/approved-topics-for-the-modernisation-of-the-energy-
charter-treaty/ (accessed on 31 July 2023).

46 energy charter SecretarIat, Decision of the Energy Charter Conference, 
Modernisation of the Energy Charter Treaty, 6 November 2019, available at: 
https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2019/
CCDEC201910.pdf (accessed on 31 July 2023).

47 https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2019/
CCDEC201908.pdf, see also https://www.europarl.europa.eu/doceo/document/P-9-
2020-005555-ASW_EN.pdf.

48 energy charter SecretarIat, Agreement in Principle on the Modernisation 
of the Energy Charter Treaty, 24 June 2022, available at: https://www.bilaterals.
org/IMG/pdf/reformed_ect_text.pdf (accessed on 31 July 2023). 

49 See l. bohmer, European Commission to present concrete legal proposals 
for a coordinated withdrawal from the Energy Charter Treaty in the coming days, in 
IAreporter, 5 July 2023, available at: https://www.iareporter.com/articles/european-
commission-to-present-concrete-legal-proposals-for-a-coordinated-withdrawal-
from-the-energy-charter-treaty-in-the-coming-days/ (accessed on 31 July 2023).

50 See l. bohmer, European Commission Seeks Postponement of Tomorrow’s 
Vote on Modernised Ect, as Eu Member States Disagree on Proper Approach, in 
IAreporter, 21 November 2023, available at: https://www-iareporter-com.ezproxy.

https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2017/CCDEC201723.pdf
https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2017/CCDEC201723.pdf
https://arbitrationblog.kluwerarbitration.com/category/ect-modernisation/
https://arbitrationblog.kluwerarbitration.com/category/ect-modernisation/
https://arbitrationblog.kluwerarbitration.com/2020/07/20/ect-modernisation-perspectives-an-introduction/
https://arbitrationblog.kluwerarbitration.com/2020/07/20/ect-modernisation-perspectives-an-introduction/
https://www.energycharter.org/media/news/article/approved-topics-for-the-modernisation-of-the-energy-charter-treaty/
https://www.energycharter.org/media/news/article/approved-topics-for-the-modernisation-of-the-energy-charter-treaty/
https://www.energycharter.org/media/news/article/approved-topics-for-the-modernisation-of-the-energy-charter-treaty/
https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2019/CCDEC201910.pdf
https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2019/CCDEC201910.pdf
https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2019/CCDEC201908.pdf
https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2019/CCDEC201908.pdf
https://www.europarl.europa.eu/doceo/document/P-9-2020-005555-ASW_EN.pdf
https://www.europarl.europa.eu/doceo/document/P-9-2020-005555-ASW_EN.pdf
https://www.bilaterals.org/IMG/pdf/reformed_ect_text.pdf
https://www.bilaterals.org/IMG/pdf/reformed_ect_text.pdf
https://www.iareporter.com/articles/european-commission-to-present-concrete-legal-proposals-for-a-coordinated-withdrawal-from-the-energy-charter-treaty-in-the-coming-days/
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That being so, France, Germany, Poland, Italy and the Neth-
erlands withdrew from the ECT despite EC advocating in favor of 
adopting the modernized ECT. One year later, on 7 July 2023, the 
EC announced its decision on proposing the withdrawal of the EU 
and Euratom from the ECT51. This was a result of the withdrawing 
states blocking the vote in favor of ECT 2.0. During the withdrawal 
phase, the EC suggests entering into an inter se agreement between 
EU member states on ISDS and with respect to the sunset clause52. 
More recently, the UK government confirmed that it will review the 
ECT membership and considering withdrawal if modernization is 
not agreed53.

is.ed.ac.uk/articles/european-commission-seeks-postponement-of-tomorrows-
vote-on-modernised-ect-as-eu-member-states-disagree-on-proper-approach/ 
(accessed on 31 July 2023).

51 euroPean commISSIon, European Commission proposes a coordinated EU 
withdrawal from the Energy Charter Treaty, press release (7 July 2023), available at: 
https://energy-ec-europa-eu.ezproxy.is.ed.ac.uk/news/european-commission-propos-
es-coordinated-eu-withdrawal-energy-charter-treaty-2023-07-07_en and file:///C:/
Users/Jonat/Downloads/Decision+on+Withdrawal+of+proposal+for+EU+vote+in+
favour+of+ECT.pdf (accessed on 31 July 2023) and l. bohmer, European Commis-
sion submits formal proposals for the EU and Euratom to withdraw from the ECT; 
Commission opines that sunset clause never applied to intra-EU disputes, but it nev-
ertheless proposes the adoption of a subsequent agreement on this issue, in IAreport-
er, 7 July 2023, available at: https://www.iareporter.com/articles/european-commis-
sion-submits-formal-proposals-for-the-eu-and-euratom-to-withdraw-from-the-ect-
commission-opines-that-sunset-clause-never-applied-to-intra-eu-disputes-but-it-nev-
ertheless-proposes-the/ (accessed on 31 July 2023). 

52 See J. troPPer, Withdrawing from the Energy Charter Treaty: The End is 
(not) Near, in Kluwer Arbitration Blog (4 November 2022), available at: https://
arbitrationblog.kluwerarbitration.com/2022/11/04/withdrawing-from-the-energy-
charter-treaty-the-end-is-not-near/ (accessed on 31 July 2023) and l. bohmer, Eu-
ropean Commission submits formal proposals for the EU and Euratom to with-
draw from the ECT; Commission opines that sunset clause never applied to intra-
EU disputes, but it nevertheless proposes the adoption of a subsequent agreement 
on this issue, in IAreporter,7 July 2023, available at: https://www.iareporter.com/
articles/european-commission-submits-formal-proposals-for-the-eu-and-euratom-
to-withdraw-from-the-ect-commission-opines-that-sunset-clause-never-applied-t-
o-intra-eu-disputes-but-it-nevertheless-proposes-the/ (accessed on 31 July 2023) 
and J. troPPer, An inter se Modification of the ECT to Exclude Intra-EU Arbitra-
tion – How Can It Work?, in Kluwer Arbitration Blog, 19 June 2023, available at: 
[https://www.euractiv.com/section/energy/news/brussels-calls-for-pause-in-ect-re-
form-talks-after-losing-key-eu-vote/] (accessed on 31 July 2023). 

53 https://www.gov.uk/government/news/uk-reviewing-membership-of-
energy-treaty. 
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On 11 July 2023, the ECT Secretary-General, Guy Lentz, urged 
EU Member States to vote in favor of the ECT 2.0 on 11 July 202354. 
In a press release he stated, among other things:

A solid and reliable legal environment is a prerequisite for 
mobilising much-needed private sector investments in clean 
energy sources. In this context, adopting the modernised ECT 
text could play a pivotal role in de-risking EU investments 
while allowing countries to reach their energy transition ob-
jectives. In particular, small and medium-sized enterprises in 
renewable electricity generation and the energy efficiency sec-
tor would have gained the most since they are key to achiev-
ing the energy transition and rely on the investment protec-
tion the ECT offers55.

We echo that message loud and clear – a rather alarming fash-
ion. It should also be remembered that the EC has claimed that ECT 
1.0 is incompatible with EU environmental objectives. Other old 
generation IIAs may have the same issues. If the modernization is 
not agreed to, we will live through a sunset period of old-generation 
IIAs and contract-based arbitrations for MNCs (including fossil fu-
el giants).

C. ECT Statistics

Before embarking on questions to consider in the reform work, 
and before outlining the reform proposals, it will be worth the read-
ers’ while to consider some actual empirical data. This is especially 
important considering the massive backlash, which is often rooted 
less in data and more in subjective feelings and mere speculations. 

There are 158 known ISDS cases under the ECT regime (2023). 
We have often heard from certain external stakeholders that the 

54 g. lentz, Statement by the Secretary General of the Energy Charter Sec-
retariat on the draft Council Decision proposing the withdrawal of the Europe-
an Union from the Energy Charter Treaty, 11 July 2023, available at: https://
www.energycharter.org/media/news/article/statement-by-the-secretary-gener-
al-of-the-energy-charter-secretariat-on-the-draft-council-decision-p/?tx_news_
pi1%5Bcontroller%5D=News&tx_news_pi1%5Baction%5D=detail&cHash=44c
59eb08571a57c64875f5eb94512d2 (accessed on 31 July 2023). 

55 Ibid. 
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https://www.energycharter.org/media/news/article/statement-by-the-secretary-general-of-the-energy-charter-secretariat-on-the-draft-council-decision-p/?tx_news_pi1%5Bcontroller%5D=News&tx_news_pi1%5Baction%5D=detail&cHash=44c59eb08571a57c64875f5eb94512d2
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“ECT protects the fossil fuel industry” or that the ECT is “incom-
patible with climate change”56. In that light, let us actually see what 
types of energy investments that are mostly arbitrated57: 

- 59 % renewable energy 
- 34 % fossil fuels (with most investment disputes dealing 

with infrastructure, second comes exploitation, and thirdly comes 
exploration)

- 4 % N/A
- 3 % nuclear
Similarly, we have often heard that the “ECT protects multina-

tional corporations”. In that light, let us actually see what types of 
claimants mostly pursue ISDS under the ECT regime58:

- SME (387)
- Holdings (223)
- Individual investors (60)
- Investment funds (21)
- Large corporations (10)
- Banks (6)
Finally, we have often heard that investors win against states 

and that there is a form of “investor bias” embedded in the ITA re-
gime. In that light, let us see who is actually mostly successful by 
looking at the statistics on the outcome59: 

- In 40 out of 87 final awards the claimants were awarded 
damages (breach in 45)

- 11 out of 158 cases were settled
- 8 out of 158 cases were discontinued 
- 3 out of 158 cases were annulled

56 IISDS, What Is the Energy Charter Treaty and What Does it Mean for 
Sustainable Development?, YouTube (26 April 2022), available at: https://www.
youtube.com/watch?v=Hbku_wACwfM (accessed on 31 July 2023) and cor-
Porate euroPe obServatory, The fossil fuel industry’s secret weapon: the Energy 
Charter Treaty, YouTube, 13 June 2018, available at: https://www.youtube.com/
watch?v=lLVvwOrk91Q&t=10s (accessed on 31 July 2023).

57 Statistics of ECT Cases, 1 May 2023, available at: https://www.energychar-
ter.org/fileadmin/DocumentsMedia/Disputes/20230501_-_Statistics_-_Cases_un-
der_the_Energy_Charter_Treaty.pdf (accessed on 31 July 2023). 

58 Ibid.
59 Ibid. 

https://www.youtube.com/watch?v=Hbku_wACwfM
https://www.youtube.com/watch?v=Hbku_wACwfM
https://www.youtube.com/watch?v=lLVvwOrk91Q&t=10s
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https://www.energycharter.org/fileadmin/DocumentsMedia/Disputes/20230501_-_Statistics_-_Cases_under_the_Energy_Charter_Treaty.pdf
https://www.energycharter.org/fileadmin/DocumentsMedia/Disputes/20230501_-_Statistics_-_Cases_under_the_Energy_Charter_Treaty.pdf
https://www.energycharter.org/fileadmin/DocumentsMedia/Disputes/20230501_-_Statistics_-_Cases_under_the_Energy_Charter_Treaty.pdf
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We think that it is fair to say that neither ITA as a regime nor 
ECT as a part of that regime is rigged in anyone’s favor, nor does it 
protect one type of investor over another. A more accurate descrip-
tion is that there is a level playing field between states and investors 
and that the biggest beneficiaries of the system are SMEs, particular-
ly in the renewable energy sector. There is a virtue in facts and truth. 
Somewhere along the line we forgot to be data-driven in scientific 
studies. One has to be really careful with unintended consequences 
when rooting structural reform arguments in beliefs, no matter how 
virtuous they may sound on their own.

D. Questions to Consider when Reforming the ECT

When discussing reforming the ECT, there are a handful of 
questions that need to be consulted. These questions go to the 
heart of any reform, which is according to us whether the ECT 
aligns with the era of sustainable development. The questions to 
consider before we proceed to highlight the amendments in the 
ECT 2.0 are:

- Does the ECT 1.0 restrict a country’s ability to regulate in 
order to speed up the green transition in the energy sector?

- Does the ECT 1.0 privilege and protect the fossil fuel in-
dustry?

- Does the ECT 2.0 restrict a country’s ability to regulate in 
order to speed up the green transition in the energy sector?

- Does the ECT 2.0 privilege and protect the fossil fuel in-
dustry?

Essentially the questions ask whether the ECT 2.0 is apt for the 
task to facilitate a green transition. Put differently: will the ECT 2.0 
assist in the pursuit of a greener, more sustainable world order? And 
if it does indeed deliver, how much? And finally, should we go ahead 
with the ECT 2.0? Why or why not?

E. ECT 2.0

The ECT 2.0 has led to four major reforms; that is, (1) juris-
dictional amendments, (2) investment protection amendments, (3) 
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sustainable development amendments, and (4) procedural amend-
ments60.

First, the jurisdictional amendments have, inter alia, seen a nar-
rowing of the definition of investor and investment. Most notably, 
(a) there is a requirement on the investor of “substantial business 
activities” and “physical presence, employment, turnover generation 
or payment of taxes” in the host state; (b) with respect to invest-
ment, the “Salini test” is endorsed and there is an explicit exclusion 
of judicial and administrative decisions; and (c) the “economic ac-
tivity in energy sector” now covers hydrogen, anhydrous ammonia, 
biomass, biogas, and synthetic fuels (in an attempt to incentivize a 
green transition through promoting and protecting low-carbon in-
vestments)61.

Second, the investment protection standards have seen a nar-
rowing, too, as well as some additions and alterations. Most notably, 
(a) an explicit right to regulate has been inserted; (b) the fair and 
equitable treatment standard now lists the measures and clarifies the 
concept of legitimate expectations (but does not remove it); (c) the 
most favored nation treatment is clarified, i.e., it does not extend 
procedurally and does not work to include substantive treatment in 
comparator treaties; (d) the scope of indirect expropriation has been 
limited (focusing on measures being “manifestly excessive”); and (e) 
the denial of benefits clause has been amended so that it can be in-
voked after arbitration has been requested62. 

Third, several sustainability amendments have been inserted ex-
plicitly to reflect the sustainable development era and a push to new 
generation IIAs. Moreover, such language reaffirms the right to reg-
ulate in order to achieve legitimate policy objectives. Most notably, 
(a) the preambular language has been edited; (b) the right to regu-

60 See energy charter SecretarIat, Agreement in Principle on the Modernisa-
tion of the Energy Charter Treaty, 24 June 2022, available at: https://www.bilater-
als.org/IMG/pdf/reformed_ect_text.pdf (accessed on 31 July 2023). For a good take 
on the reforms, see m.J. alarcon, ECT Reform: The Final Countdown, in Kluwer 
Arbitration Blog, 3 August 2022, available at: https://arbitrationblog.kluwerarbitra-
tion.com/2022/08/03/ect-reform-the-final-countdown/ (accessed on 31 July 2023).

61 energy charter SecretarIat, Agreement in Principle on the Modernisation 
of the Energy Charter Treaty, 24 June 2022, pp. 6-11. 

62 Ibid., pp. 31-36 and 39-40.
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late has been inserted explicitly; (c) a non-regression clause has been 
inserted (to make sure investments are not induced by lowering en-
vironmental standards); (d) language imposing climate change ob-
ligations have been inserted explicitly (e.g., referring to states’ ob-
ligations vis-à-vis the implementation of the Paris Agreement and 
UNFCCC); (e) language on corporate social responsibility (CSR) 
has been inserted explicitly (as an obligation on the state, howev-
er, and not the investor); (f) a requirement to implement domestic 
laws for environmental impact assessment (EIA) in the pre-estab-
lishment phase has been inserted; (g) several exceptions to the in-
vestment protection standards have been made clearer; (h) a flexi-
bility mechanism has been inserted so that states can unilaterally ex-
clude protection of fossil fuel from the scope of the treaty (with the 
treaty being applicable to current investments for a ten-years phase-
out period while excluding new investments); (i) language offering 
protection for investments also in the economic sector of hydrogen, 
anhydrous ammonia, biogas, and synthetic fuels (green or at least 
greener sources of energy); and (j) an obligation to carry out impact 
assessments of new energy investments carried out and making such 
public (e.g., on the effects on population, human health, biodiversi-
ty, environment and climate, and cultural heritage)63.

Finally, there have been several crucial procedural amendments. 
Most notably, (a) ECT 2.0 excludes ISDS between states in a re-
gional economic integration organization (REIO), i.e., excluding in-
tra-EU disputes (albeit some tribunals may nevertheless refuse this 
for pre-existing investments); (b) language increasing transparency 
in ISDS; and (c) conciliation and diplomacy between states for their 
failure to adhere to and comply with the sustainable development 
aspects of the treaty. In fact, the initial proposal included state-to-
state arbitration between states for their failure to comply with the 
sustainable development obligations. Sadly enough, this was even-
tually rejected64.

The ultimate question is whether such amendments as men-
tioned above balance investment promotion and protection with 

63 Ibid., pp. 3-4, 30, 31, 51-55, 122-124. 
64 Ibid., pp. 67-81. 



The Energy Charter Treaty 2.0 67

broader environmental goals (most notably climate change adap-
tation and mitigation efforts). We are of the unequivocal view that 
it does, and that a treaty of this sort would not only be the green-
est IIA, but indeed the greenest treaty world-wide given its practi-
cal utility65. Had the state-to-state arbitration been included, such 
development would have indeed been yet another ground-breaking 
achievement. 

4.  ECT 2.0: if it enters into force versus if it does not

The ECT 1.0 does not necessarily restrict a country’s ability 
to regulate in order to speed up the green transition in the energy 
sector. There are far more cases where the ECT has actually been 
brought against interferences with renewable energy investments 
than for the protection of fossil fuels66. That being so, the ECT 1.0 
does indeed protect the fossil fuel industry – it does so by design67. 
It was one of its major aims when entering into the treaty. If the ar-
chitects desire otherwise, they can agree to that respect; for exam-
ple, under the ECT 2.0 a member State can utilize the so-called flex-
ibility mechanism in order to no longer offer special protection for 
high-carbon fossil fuel investments.

The ECT 2.0 does not restrict a country’s ability to regulate in 
order to speed up the green transition in the energy sector. Quite 
the opposite, it facilitates such transition, especially where the flex-
ibility mechanism is adopted and due to increased policy space to 
regulate within. More importantly, the modernized treaty includes 

65 See J. kunStyr, o. Svoboda, ECT Modernisation Perspectives: ‘Can the 
EU Make the ECT the Greenest Investment Treaty of them All?’, in Kluwer Arbi-
tration Blog, 25 July 2020, available at: https://arbitrationblog.kluwerarbitration.
com/2020/07/25/ect-modernisation-perspectives-can-the-eu-make-the-ect-the-
greenest-investment-treaty-of-them-all/ (accessed on 31 July 2023).

66 Se empirical data above.
67 See e.g. u. ruSnák, ECT Modernisation Perspectives Modernisation of the 

Energy Charter: The Long Story Told Short, in Kluwer Arbitration Blog, 21 July 
2020, available at: https://arbitrationblog.kluwerarbitration.com/2020/07/21/ect-
modernisation-perspectives-modernisation-of-the-energy-charter-the-long-story-
told-short/ (accessed on 31 July 2023).
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specific references to environmental obligations. Notwithstanding 
this, the ECT 2.0, again by design, does also offer protection for 
fossil fuel investments. There is nothing inherently wrong with that 
(from a legal standpoint), it is a sovereign undertaking that can be 
sanctioned by a rules-based system. Sovereign States are free to de-
termine what types of investments they seek to promote, facilitate, 
and therefore protect. What we think about that is completely irrel-
evant, it is a sovereign policy choice and objective, often rooted in 
political concerns (e.g., energy sovereignty with all incidental con-
cerns). 

All in all, the ECT 2.0 is indeed apt for the task to facilitate a 
green transition. It does deliver and may be considered not only the 
greenest IIA, but the greenest treaty there is68. Our take is that we 
should not only be in favor of ECT 2.0 but that we should advocate 
loudly for it. It can achieve all the original goals of the ECT 1.0 (in-
cluding the object and purpose with ITA) with the additional benefit 
of adding as its main objective sustainable development. A remark-
able achievement indeed!

5.  Concluding remarks

ITA is a good global governance tool in the international energy 
architecture. The ECT, in particular, can be highly effective – espe-
cially in its modernized form – as a tool to tackle the challenges of 
energy transition head-on while still promoting and protecting much 
needed FDI. In this light, and in order to make the ITA regime com-
patible with the environmental crisis and climate change, while also 
redressing other legitimacy concerns of the regime, the current ITA 
landscape must be reformed in three structurally important ways: 
(1) materially (i.e., the IIAs), procedurally (i.e., the ISDS mecha-
nism), and (3) sustainably. Such structural reforms are acute for the 
survival of the ECT.

68 See J. kunStyr, o. Svoboda, ECT Modernisation Perspectives: ‘Can the EU 
Make the ECT the Greenest Investment Treaty of them All?’, in Kluwer Arbitration 
Blog, 25 July 2020. 
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If the ECT 2.0 enters into force, the treaty will: (i) Provide for 
sufficient policy space for states to meet their environmental (and 
human rights) obligations; (ii) offer more robust jurisdictional re-
quirements; (iii) tighten the substantive protection standards; (iv) 
offer no intra-EU ISDS; (v) make ISDS even more transparent (out-
side intra-EU context of course); and most importantly (vi) offer a 
flexibility regime potentially excluding fossil fuel after 10 years. ECT 
2.0 paves the way for a greener, more sustainable world. ECT 2.0 
will facilitate a green transition by promoting, attracting, facilitat-
ing, and protecting energy investments (mostly green) while work-
ing in tandem with sustainable development goals69. This is what a 
21st century citizenry expects and demands in an era of sustainable 
development70.

Meanwhile, if the ECT 2.0 does not enter into force, the treaty 
will: (i) protect fossil fuel investments for the duration of the sunset 
clause (20 years); (ii) offer protection under the ECT 1.0 provisions 
for the duration of the sunset; and (iii) see an inter se agreement be-
ing entered into between EU member states to exclude both intra-EU 
Arbitration and the sunset clause (if at all possible, which itself will 
invite years of litigation and arbitration)71. The alternative to ECT 
and ISDS is not that compelling, it means revisiting inadequate do-

69 k. beckman, Interview: A new Energy Charter Treaty as a complement to 
the Paris Agreement, available at: https://borderlex.net/2020/06/18/interview-a-
new-energy-charter-treaty-as-a-complement-to-the-paris-agreement-on-climate-
change/ (accessed on 31 July 2023). 

70 See y. dautaJ, e. ShIrlow, ECT Modernisation Perspectives: An Update, 
Kluwer Arbitration Blog, 9 August 2021, available at: https://arbitrationblog.kluw-
erarbitration.com/2021/08/05/ect-modernisation-perspectives-an-update/ (accessed 
on 31 July 2023). See also u. ruSnák, Comment: Quo Vadis Energy Charter Treaty?, 
12 April 2021, available at: https://www.energycharter.org/media/news/article/com-
ment-quo-vadis-energy-charter-treaty/?tx_news_pi1%5Bcontroller%5D=News&tx_
news_pi1%255%E2%80%A6%201/3%20Comment:%20Quo%20Vadis%20En-
ergy%20Charter%20Treaty? (accessed on 31 July 2023) and u. ruSnák, ECT Mod-
ernisation Perspectives Modernisation of the Energy Charter: The Long Story Told 
Short, in Kluwer Arbitration Blog, 21 July 2020, available at: https://arbitrationblog.
kluwerarbitration.com/2020/07/21/ect-modernisation-perspectives-modernisation-
of-the-energy-charter-the-long-story-told-short/ (accessed on 31 July 2023). 

71 See J. troPPer, Withdrawing from the Energy Charter Treaty: The End is 
(not) Near, in Kluwer Arbitration Blog, 4 November 2022, available at: https://
arbitrationblog.kluwerarbitration.com/2022/11/04/withdrawing-from-the-energy-
charter-treaty-the-end-is-not-near/ (accessed on 31 July 2023).

https://borderlex.net/2020/06/18/interview-a-new-energy-charter-treaty-as-a-complement-to-the-paris-agreement-on-climate-change/
https://borderlex.net/2020/06/18/interview-a-new-energy-charter-treaty-as-a-complement-to-the-paris-agreement-on-climate-change/
https://borderlex.net/2020/06/18/interview-a-new-energy-charter-treaty-as-a-complement-to-the-paris-agreement-on-climate-change/
https://arbitrationblog.kluwerarbitration.com/2021/08/05/ect-modernisation-perspectives-an-update/
https://arbitrationblog.kluwerarbitration.com/2021/08/05/ect-modernisation-perspectives-an-update/
https://www.energycharter.org/media/news/article/comment-quo-vadis-energy-charter-treaty/?tx_news_pi1%5Bcontroller%5D=News&tx_news_pi1%255%E2%80%A6 1/3 Comment: Quo Vadis Energy Charter Treaty
https://www.energycharter.org/media/news/article/comment-quo-vadis-energy-charter-treaty/?tx_news_pi1%5Bcontroller%5D=News&tx_news_pi1%255%E2%80%A6 1/3 Comment: Quo Vadis Energy Charter Treaty
https://www.energycharter.org/media/news/article/comment-quo-vadis-energy-charter-treaty/?tx_news_pi1%5Bcontroller%5D=News&tx_news_pi1%255%E2%80%A6 1/3 Comment: Quo Vadis Energy Charter Treaty
https://www.energycharter.org/media/news/article/comment-quo-vadis-energy-charter-treaty/?tx_news_pi1%5Bcontroller%5D=News&tx_news_pi1%255%E2%80%A6 1/3 Comment: Quo Vadis Energy Charter Treaty
https://arbitrationblog.kluwerarbitration.com/2020/07/21/ect-modernisation-perspectives-modernisation-of-the-energy-charter-the-long-story-told-short/
https://arbitrationblog.kluwerarbitration.com/2020/07/21/ect-modernisation-perspectives-modernisation-of-the-energy-charter-the-long-story-told-short/
https://arbitrationblog.kluwerarbitration.com/2020/07/21/ect-modernisation-perspectives-modernisation-of-the-energy-charter-the-long-story-told-short/
https://arbitrationblog.kluwerarbitration.com/2022/11/04/withdrawing-from-the-energy-charter-treaty-the-end-is-not-near/
https://arbitrationblog.kluwerarbitration.com/2022/11/04/withdrawing-from-the-energy-charter-treaty-the-end-is-not-near/
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mestic legal frameworks and local courts72. Meanwhile, multination-
al corporations will simply proceed with contractual ISDS but with 
even more leverage at hand, including freezing clauses and waivers 
of all sort (including from execution immunity). SMEs will take the 
hit for undercutting ITA. We agree with Charles H. Brower (when 
discussing EU’s investment court proposal) in that:

Large multinational investors may not like the EU’s vision, but 
seem unlikely to oppose it, in part because investment treaties do 
not rank high on their list of institutional concerns, and in part be-
cause multinational enterprises have other options in managing dis-
putes with host states. Small- and medium-size investors might op-
pose the EU’s proposal for an investment court, but lack the political 
capital to influence treaty negotiations73.

In addition, the sudden withdrawing from ECT can have unin-
tended consequences for the Global South and developing world74. 
They may be stuck with only large multinational investors with in-
creased leverage. We cannot allow the green transition to benefit on-
ly the Western, already developed, hemisphere.

Ironically the alternative to ECT 2.0 is status quo, i.e., (i) ECT 
1.0, (ii) other old generation treaties, and (iii) contractual (often 
non-transparent) arbitration75. That can hardly be satisfactory in 
an era of sustainable development. One must be careful with unin-
tended consequences. Withdrawal from the ECT kicks-in the sun-
set clause (i.e., ECT 1.0) and status quo IIA 1.0 for an additional 

72 See e.g. J. mcglaughlIn, ECT Modernisation Perspectives: Big Shoes to 
Fill? Governing Foreign Energy Investments in an Energy Charter Treaty Lacuna, 
in Kluwer Arbitration Blog, 9 May 2023, available at: https://arbitrationblog.
kluwerarbitration.com/2023/05/09/ect-modernisation-perspectives-big-shoes-
to-fill-governing-foreign-energy-investments-in-an-energy-charter-treaty-lacuna/ 
(accessed on 31 July 2023).

73 c.h. brower, Politics, Reason, and the Trajectory of Investor-State Dispute 
Settlement, in Loy U. Chi. L. J., 2017, 49, pp. 271, 295.

74 See o.d. akInkugbe, a. maJekolagbe, International investment law and 
climate justice: the search for just green investment order, in Fordham International 
Law Journal, 2023, 46(2), and u. nataraJan, Climate Justice, in m. valverde, k. 
clarke, e. darIan-SmIth, P. kotISwaran (eds.), The Routledge Handbook of Law 
and Society, 2021.

75 See a. van aaken, Investment Law in the Twenty-First Century: Things Will 
Have to Change in Order to Remain the Same, in Journal of International Econom-
ic Law, 2023, 26, pp. 166, 171.

https://arbitrationblog.kluwerarbitration.com/2023/05/09/ect-modernisation-perspectives-big-shoes-to-fill-governing-foreign-energy-investments-in-an-energy-charter-treaty-lacuna/
https://arbitrationblog.kluwerarbitration.com/2023/05/09/ect-modernisation-perspectives-big-shoes-to-fill-governing-foreign-energy-investments-in-an-energy-charter-treaty-lacuna/
https://arbitrationblog.kluwerarbitration.com/2023/05/09/ect-modernisation-perspectives-big-shoes-to-fill-governing-foreign-energy-investments-in-an-energy-charter-treaty-lacuna/
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21 years in total. There is approximately 2.15 trillion euros in fossil 
fuel assets that can be stranded by 2050 if not phased-out properly 
and approximately 345 billion euros protected by the ECT76. Sure, 
there will likely be an inter se agreement to avoid the sunset clause 
between agreeing states, but it is not clear how effective that will be 
(i.e., how many participants it will have and whether ISDS tribunals 
would accept the agreement pursuant to article 31 VCLT)77. 

Finally, since 2015 the ECT has seen a substantial interest in 
facing global modern energy challenges through cooperation in the 
energy field78. And while EU member states may leave, other states 
may join. Thus, “[w]ith countries from Africa and Asia joining, the 
ECT is turning into a global charter”79. Resultingly, the EU bloc may 
be an isolated and non-influential stakeholder in global energy di-
plomacy and governance. What a total and unintended disaster that 
would be. We hope that the U.S., China, UAE, and other observa-
tory States may consider joining the modernized ECT and that they 
can join more optimistic States such as Japan in reviving the treaty 
into a success story.

76 See Ibid., and b.-J. verbeek, The Modernization of the Energy Charter Trea-
ty: Fulfilled or Broken Promises?, in Business and Human Rights Journal, 2023, 8.

77 J. troPPer, Withdrawing from the Energy Charter Treaty: The End is 
(not) Near, in Kluwer Arbitration Blog, 4 November 2022, available at: https://
arbitrationblog.kluwerarbitration.com/2022/11/04/withdrawing-from-the-energy-
charter-treaty-the-end-is-not-near/ (accessed on 31 July 2023).

78 k. hobér, The Energy Charter Treaty – A Commentary, Oxford, Oxford 
University Press, 2020, p. 5.

79 m.J. alarcon, ECT Reform: The Final Countdown, in Kluwer Arbitration 
Blog, 3 August 2022, available at: https://arbitrationblog.kluwerarbitration.
com/2022/08/03/ect-reform-the-final-countdown/ (accessed on 31 July 2023).
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INNOVATIVE ENERGY INVESTMENTS IN PUBLIC INTEREST 
UNDER INTERNATIONAL INVESTMENT LAW:  

THE CASE OF NUCLEAR FUSION

Marcin J. Menkes

1.  Introduction

The global energy sector stands at a crossroads, navigating from 
fossil fuels dependence to clean energy. The article chapter discusses 
the massive investments required (part 2), particularly in innovative 
technologies, and the legal challenges (part 3). Using nuclear fusion 
as an example (part 4), it highlights the need for nuanced consider-
ations in balancing diverse interests (part 5).

2.  Balancing energy growth, security and sustainable development

Energy sector is a condition and threat to sustainable growth. 
The decline of civilisation is sometimes explained by an insufficient 
return on invested energy (EROI); our own requires ever more ener-
gy1. Modern civilization has relied on a rapidly growing energy supply 
since the 20th century (see Fig. 1)2. In order to meet growing energy 
demand, we have transitioned from traditional biomass, as the prima-
ry energy source, to fossil fuels: coal, oil, and natural gas (see Fig. 2)3. 

1 m. rowlandS, The Fire: Energy, Civilization, and Collapse, in m. rowlandS 
(ed.), World on Fire: Humans, Animals, and the Future of the Planet, Oxford 
University Press, 2021.

2 v. SmIl, Energy and Civilization A History/anglais, Reprint édition, MIT 
Press, 2018.

3 n. Jelley, Renewable Energy: A Very Short Introduction - Paperback, Oxford 
University Press, 2020.
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Fig. 1. Data source: Energy Institute – Statistical Review of World Energy (2023); 
Smil (2017), https://ourworldindata.org/energy-production-consumption.

Fig. 2. Data source: Energy Institute – Statistical Review of World Energy (2023); 
Smil (2017), https://ourworldindata.org/energy-production-consumption.
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At the same time, the energy sector, and fossil fuels in particular, 
pose an existential threat. Energy accounts for more than three-quar-
ters of global greenhouse gas (GHG) emissions (Figs. 3, 4)4. Fos-
sil fuels are responsible for some 98% of the energy sector’s GHG 
emissions, while providing 60.3% to the total energy mix (9.5% en-
ergy supply from biofuels, 5% from nuclear and 5.2% from other 
sources)5.

Fig. 3. IEA. Share of GHG emissions and total energy supply by product, World, 
2021, https://www.iea.org/data-and-statistics/data-tools/greenhouse-gas-emis-
sions-from-energy-data-explorer. 

4 IEA, Greenhouse Gas Emissions from Energy Data Explorer – Data Tools, 
https://www.iea.org/data-and-statistics/data-tools/greenhouse-gas-emissions-
from-energy-data-explorer (accessed on 17 January 2024).

5 Ibid.

https://www.iea.org/data-and-statistics/data-tools/greenhouse-gas-emissions-from-energy-data-explorer
https://www.iea.org/data-and-statistics/data-tools/greenhouse-gas-emissions-from-energy-data-explorer
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Fig. 4. Hannah Ritchie (2020), Sector by sector: where do global greenhouse 
gas emissions come from?, published online at OurWorldInData.org. Retrieved 
from: https://ourworldindata.org/ghg-emissions-by-sector [Online Resource].

Meeting our energy demands massive investments6. In 2022, 
$1.3 trillion has been invested in energy transition technologies 
(though fossil fuel capital investments were almost twice those of 
renewable energy investments)7. In the first half of 2023 a record 
$358 billion was invested in RES, up 22% on the previous year8. 

6 O. ellabban, h. abu-rub, F. blaabJerg, Renewable Energy Resources: Cur-
rent Status, Future Prospects and Their Enabling Technology, in Renewable and 
Sustainable Energy Reviews, 2014 , 39, pp. 748, 758.

7 IRENA, World Energy Transitions Outlook 2023: 1.5°C Pathway, Vol. 1, 
2023.

8 Renewable Energy Investment Hits Record-Breaking $358 Billion in 1H 
2023, in BloombergNEF, 21 August 2023, https://about.bnef.com/blog/renewable-
energy-investment-hits-record-breaking-358-billion-in-1h-2023/ (accessed on 17 
January 2024).
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Yet to stay on the 1.5°C track the number must quadruple. Ac-
cording to the International Renewable Energy Agency (IRENA), a 
successful energy transition requires cumulative investments of USD 
44 trillion by 2030, 80% of which, channelled to transition technolo-
gies: efficiency, electrification, grid expansion and flexibility projects9. 
In the energy sector, the share of RES must quadruple until 2050, and 
unabated coal needs to be phased out at a six-fold faster rate10.

It is precisely input issues that are a key obstacle to the Net 
Zero goal. Traditionally, emissions mitigation was seen as a trade-
off with economic growth: future benefits were weighed against im-
mediate economic costs. This entails technological, socio-economic 
and normative challenges11. The energy debate is sometimes framed 
in terms of an energy trilemma between competition, decarboniza-
tion and security challenges12.

The new approach consists of smart actions increasing efficien-
cy and lowering risks. Innovation is a key element here, especially 
as we move closer to 2050. According to the IEA “almost 50% of 
the emissions reductions needed in 2050 in the [Net Zero Emission] 
depend on technologies that are at the prototype or demonstration 
stage, i.e. are not yet available on the market”13. So far energy inno-
vation has taken place mostly in the electricity sector (e.g. electroly-
sis for green hydrogen), but new energy technologies are deployed in 
other areas from transport (electric vehicles), industry and buildings 
(heat pumps), digitalization, as well as energy distribution and stor-
age (e.g. direct air capture and storage). R&D is particularly impor-

9 IRENA, Investment Needs of USD 35 Trillion by 2030 for Successful Energy 
Transition, 28 March 2023, https://www.irena.org/News/pressreleases/2023/Mar/
Investment-Needs-of-USD-35-trillion-by-2030-for-Successful-Energy-Transition 
(accessed on 17 January 2024).

10 IMF, Fighting Climate Change with Innovation, https://www.imf.org/en/
Publications/fandd/issues/2021/09/bezos-earth-fund-climate-change-innovation-
levin (accessed on 17 January 2024).

11 o. haIleS, J.e. vIñualeS, The Energy Transition at a Critical Juncture, in 
Journal of International Economic Law, 2023, 26, p. 627.

12 a.-a. marhold, Towards a “Security-Centred” Energy Transition: Balancing 
the European Union’s Ambitions and Geopolitical Realities, in Journal of Interna-
tional Economic Law, 2023, 26, p. 756.

13 InternatIonal energy agency, Net Zero by 2050. A Roadmap for the Global 
Energy Sector, 2021.
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tant in sectors with limited abating possibilities, like long-distance 
transportation or heavy industry. At the same time, RES innovation 
will also have profound geopolitical implications14, which brings us 
to the overlap between energy and security.

In the neoliberal paradigm, states assumed that energy cooper-
ation would bring them closer together and that the resulting eco-
nomic interdependence would promote peace. Russian invasion on 
Ukraine of 2022 disproved these assumptions, accelerated the pro-
cess of energy weaponization and highlighted the important public 
interest in developing independent energy15. 

Given the significance of energy transformation and of Foreign 
Direct Investments (FDIs) – as a source of both capital and know-
how – it is necessary to consider the legal framework that will fos-
ter innovation. The recent report by the UN special rapporteur on 
human rights and the environment Paying polluters: the catastroph-
ic consequences of investor-State dispute settlement for climate and 
environment action and human rights is a telling warning16. The au-
thor uncritically repeats cliches about investment arbitration to ulti-
mately call for its total dismantlement.

However, as money pours into RES, disputes are also on the 
rise. The rise of “environmental arbitration” has already functioned 
as a catalyst for IIL change through normative recognition of envi-
ronmental goals and obligations17. ICSID statistics show that the ex-
tractive and energy sectors consistently account for the largest share 

14 IRENA, A New World. The Geopolitics of the Energy Transformation, 2019.
15 a.-a. marhold, Towards a “Security-Centred” Energy Transition: Balanc-

ing the European Union’s Ambitions and Geopolitical Realities, in Journal of Inter-
national Economic Law, 2023, 26, p. 756; a. boute, Weaponizing Energy: Energy, 
Trade, and Investment Law in the New Geopolitical Reality, in American Journal 
of International Law, 2022, 116, p. 740.

16 d.r. boyd, Paying Polluters: The Catastrophic Consequences of Investor-
State Dispute Settlement for Climate and Environment Action and Human Rights, 
UNHCHR 2023, A/78/168, https://www.ohchr.org/en/documents/thematic-reports/
a78168-paying-polluters-catastrophic-consequences-investor-state-dispute (accessed 
on 22 January 2024).

17 a. aSterItI, Climate Change Policies and Foreign Investment: Some Salient 
Legal Issues, in y. levaShova, t.e. lambooy, I. dekker (eds.), Bridging the Gap 
between International Investment Law and the Environment, Eleven international 
publishing, 2015.
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of cases: in 2023 respectively 27% and 15% of new cases18. Ac-
cording to the SCC Green Technology Disputes report, the RES sec-
tor was the most commonly identified for the parties appearing in 
Green Technology Commercial Disputes19. 

Legal and political stability in the energy sectors, alongside fiscal 
stability, macroeconomic profile and corruption constitute top-five 
drivers for foreign investments in renewables20. OECD identified 
the following legal drivers of energy transition21: a) long-term sound 
regulatory framework removing barriers to green investments; b) 
regulating environmentally harmful practices; c) aligning regulato-
ry regimes to foster green economic activity; d) possible transition-
al support for immature technologies that is performance based and 
time-bound (i.e. with sunset clauses); e) strengthening international 
governance in areas that regulate economic activity, e.g. trade and 
investment laws and multilateral environment agreements.

Protection of innovative RES investments cannot be equated 
with “regular” FDIs. However, despite IIL’s potential to stimulate en-
ergy innovation, attention has so far focused on the conflict between 
environmental and business objectives22. This is why it is so impor-
tant to protect “black swan” energy investments. In the business 
world, black swans refer to unexpected events with significant conse-
quences23. The proverbial black swan is the first black specimen the 

18 ICSID, Annual Report 2023, 2023, https://icsid.worldbank.org/sites/de-
fault/files/publications/ICSID_AR2023_ENGLISH_web_spread.pdf (accessed on 
24 January 2024).

19 Scc arbItratIon InStItute, Green Technology Disputes at the SCC Arbitra-
tion Institute, 2022, https://sccarbitrationinstitute.se/sites/default/files/2022-12/
report_green_technology_disputes.pdf (accessed on 25 January 2024).

20 L. mehranvar, S. SaSmal, The Role of Investment Treaties and Investor–
State Dispute Settlement (ISDS) in Renewable Energy Investments, Columbia 
Center on Sustainable Investment, 2023, https://scholarship.law.columbia.edu/
cgi/viewcontent.cgi?article=1004&context=sustainable_investment (accessed on 
19 January 2024).

21 OECD (ed.), Energy (OECD 2012), 36.
22 For a nuanced approach see, for instance: a.d. mItchell, e. Sheargold, 

t. voon, Regulatory Autonomy in International Economic Law: The Evolution of 
Australian Policy on Trade and Investment, Edward Elgar Publishing, 2017, ch. 6.

23 n.n. taleb, The Black Swan: Second Edition: The Impact of the Highly 
Improbable: With a New Section: ‘On Robustness and Fragility’, 2nd ed., Random 
House Trade Paperbacks, 2010.
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sight of which destroys conceptions of swans. Inherent in the search 
for “black swans” is the low probability of success. Hence, most such 
projects receive limited public support, discoveries tend to be private 
initiatives and this is only the first step in the long-term investment 
cycle (with a typical lifetime for wind farms of 20-30 years). 

The chapter also does not analyse nuclear energy carveouts per 
se in international investment and nuclear treaties24, nor does it dis-
cuss application of security exceptions/non-precluded measures25 or 
necessity carveouts for implementing SDG-driven policies26.

3.  Hedging against risks: does international investment law meas-
ure up?

Before exploring the legal environment of black swans, let’s map 
the recurring risk leading to energy arbitration. 

Starting with the environmental awareness, in 2019 the Nether-
lands prohibited the use of coal for electricity generation as of 2030. 
The law wiped out investments by RWE and UNIPER, among oth-
ers. Despite reaching a settlement with the governments, both com-
panies filed arbitral claims in claims RWE v. the Netherlands27 and 
UNIPER v. the Netherlands28. The investors claimed violation of 
the ECT, as the investments were made in good faith, after receiv-
ing the necessary governmental permits, and have been made – to 

24 J. Fry, o. rePouSIS, Investment Arbitration in the Nuclear Energy Sector: 
Environmental Protection versus Investor Protection, in y. levaShova, t.e. lam-
booy, I. dekker (eds.), Bridging the Gap between International Investment Law 
and the Environment, Eleven international publishing, 2015.

25 Note that the “traditional” nuclear security considerations do not apply to 
nuclear fusion, as explained in part 3. w. burke-whIte, a. von Staden, Investment 
Protection in Extraordinary Times: The Interpretation and Application of Non-
Precluded Measures Provisions in Bilateral Investment Treaties, in Virginia Journal 
of International Law, 2008, 48, p. 307.

26 a. bJorklund, The Necessity of Sustainable Development?, in m.-c. cor-
donIer Segger, a. newcombe, m.w. gehrIng (eds.), Sustainable Development in 
World Investment Law, Vol. 30, Kluwer Law International, 2011.

27 RWE AG and RWE Eemshaven Holding II BV v Kingdom of the Netherlands 
ICSID ICSID Case No. ARB/21/4.

28 Uniper SE, Uniper Benelux Holding BV and Uniper Benelux NV v Kingdom 
of the Netherlands ICSID ICSID Case No. ARB/21/22.
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some extent – at the request of the Netherlands29. On September 1, 
2022 the Higher Regional Court of Cologne (Germany) found both 
ICSID arbitral claims inadmissible due to the incompatibility of the 
ECT clause with EU law; eventually the claims were withdrawn30.

Although the investments received all regulatory clearings, the 
new regulation not only implemented the Netherlands’ commitments 
under the Paris Agreement, but also reflected changing social envi-
ronmental awareness. In this sense, disputes to coal phase-out cas-
es can be classified as arising from technological risk (better under-
standing of the consequences and access to alternative solutions). 

Technological progress may also affect market equilibrium. On 
the one hand, investors risk not achieving the expected rate of re-
turn. On the other hand, market dynamics may surprise host gov-
ernments. Consider the disputes over early termination of renewable 
subsidies in Czechia, Italy or Spain. The 2007 withdrawal of feed-in 
tariffs (FIT) providing a premium price above the wholesale mar-
ket value resulted in a decade of “Spanish saga” arbitration in the 
field of photovoltaics and wind energy. The FIT became a victim of 
its own success. Deployment of solar photovoltaic (PV) modules in-
creased in 2008 nearly 400% on a year-to-year basis. By 2009 solar 
PV subsidies consumed 50% of Spain’s renewable energy expendi-
tures (for merely 12% of energy generated). Recent estimates in-
dicate 50 claims for a total of 8 billion euros31. Soaring costs com-

29 At the same time it must be acknowledged that b.-J. verbeek, Energy 
Giant RWE Withdraws Billion-Euro Claim against the Netherlands, in SOMO, 1 
November 2023, https://www.somo.nl/energy-giant-rwe-withdraws-billion-euro-
claim-against-the-netherlands/ (accessed on 22 January 2024).

30 In November of the same year both companies lost their cases filed 
before the District Court of The Hague. The German admissibility judgment was 
confirmed in appeal on 27 July 2023 by the Federal Court of Justice in Karlsruhe. 
Ultimately both UNIEPER and RWE declared withdrawal of their claims in March 
and November 2023 (J. ballantyne, Uniper Withdraws ECT Claim, in Global 
Arbitration Review, 21 March 2023, https://globalarbitrationreview.com/article/
uniper-withdraws-ect-claim, accessed on 22 January 2024; b.-J. verbeek, Energy 
Giant RWE Withdraws Billion-Euro Claim against the Netherlands, in SOMO, 1 
November 2023, https://www.somo.nl/energy-giant-rwe-withdraws-billion-euro-
claim-against-the-netherlands/, accessed on 22 January 2024).

31 a. Prahbu, Spain’s Renewable Energy Disputes: Renewable Energy Needs 
Reliable Arbitration, The Arbitration Brief, 15 February 2023, https://thearbitra-
tionbrief.com/2023/02/15/spains-renewable-energy-disputes-renewable-energy-
needs-reliable-arbitration/ (accessed on 23 January 2024).
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bined with the financial crisis forced the government to end the pro-
gram early. While volatile economic conditions are part of business 
risk, the Spanish case is special because the government has made a 
clear commitment to insulate renewable energy investors from price 
volatility. Neither environmental reasons per se, nor technological 
arguments justified those actions.

This brings us to the broader issue of political risks associated 
with energy investments. The prime example here is the 2011 Bun-
destag decision to phase out German nuclear power plants by 2023. 
The decision was a reaction to the Fukushima nuclear disaster on 11 
March 2011. The amendment to the Atomic Energy Act accelerat-
ed deadlines for terminating the operation of nuclear power plants 
without compensation, adopted in 2010. One result was the with-
drawal of Swedish state-owned Vattenfall’s license to operate power 
plants in Krümmel and Brunsbüttel. Vattenfall filed a complaint to 
the Federal Constitutional Court (BVerfG) and instituted ECT arbi-
tration. 

The BVerfG ruled in favour of Vattenfall in 201632 and 202033. 
Even though the BVerfG recognized the state’s regulatory freedom, 
in particular the right to act in the public interest, it also ruled that it 
was not absolute. In particular, the Bundestag violated the investor’s 
legal expectations by encouraging the investment only a few months 
earlier and then halting the nuclear program without compensation. 
Following the BVerfG judgment, Vattenfall and the German govern-
ment settled the pending ICSID case34. The government also granted 
compensations also to German companies (e.g., RWE).

The case is interesting not only because the nuclear power 
plants were commissioned in good faith and accordance with indus-
try standards, but also the public interest in phase out is questiona-
ble. While the German society has changed its risk preferences, the 

32 BVerfG, Judgment of the First Senate of 6 December 2016, 1 BvR 2821/11, 
paras. 1-407, https://www.bverfg.de/e/rs20161206_1bvr282111en.html (accessed 
on 23 January 2024).

33 BVerfG, Order of the First Senate of 29 September 2020, 1 BvR 1550/19, 
paras. 1-86, https://www.bverfg.de/e/rs20200929_1bvr155019en.html (accessed 
on 23 January 2024).

34 Vattenfall v Germany (II) [2021] Investment Dispute Settlement Navigator 
ICSID Case No. ARB/12/12.
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neighbouring France is committed to developing nuclear energy at 
full speed. Therefore, the argument not only for environmental pro-
tection but even for safety is difficult to sustain.

An unjustified political risk materialized in Poland under the 
“10H” Rule. The 2016 law prohibited building onshore wind tur-
bines within the distance of 10 times its height from residential 
buildings. The law: a) effectively prohibited inland wind investments 
on 99.7% of the Polish land territory; b) deteriorated the competi-
tiveness of the economy (because of energy costs and indirectly due 
to business carbon footprint); c) became an obstacle in meeting cli-
mate action obligations; d) ultimately became a stumbling block to 
accessing the EU Recovery Fund35. It also froze investments dynam-
ically rising until its adoption36. 

The “10H” Rule did not serve any public interest, but was a po-
litical favour to the coal mining constituency. Despite wiping out 
numerous investments, hardly investor dared to initiate arbitration 
proceedings. In opposition to the widely discussed phenomenon of 
the ISDS chilling effect, the Polish government (2015-2023) con-
sistently contested multilateralism, international arbitration and 
foreign capital. Initiating arbitration proceedings would therefore 
burn bridges in Poland until the change of the ruling majority, which 
seemed a very vague prospect. It is paradoxical that, of all the exam-
ples discussed here, arbitration proceedings were not initiated for 
the most blatant violation of investors’ legal expectations. The legal 
environment started to change in 2023 with the decision to diversify 
energy sources in the wake of Russian aggression against Ukraine.

Russian aggression is linked to energy security dispute. The 
case of the German economy becoming dependent on Russian gas 
is noteworthy. Just three days after the Russian invasion, Chancellor 
Scholz declared that this dependence was coming to an end, which 

35 Polish Parliament Votes 700 Metre Rule for Wind Turbines, in Euractiv.
com, 10 March 2023, available at: https://www.euractiv.com/section/energy-
environment/news/polish-parliament-votes-700-metre-rule-for-wind-turbines/ 
(accessed on 23 January 2024).

36 a. Ptak, Polish Parliament Approves Law to Unblock Building of Onshore 
Wind Farms, in Notes From Poland, 9 February 2023, https://notesfrompoland.
com/2023/02/09/polish-parliament-approves-law-to-unblock-building-of-onshore-
wind-farms/ (accessed on 23 January 2024).
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created a two-fold problem: finding an alternative supplier, but al-
so Russian ownership of the gas infrastructure. Part of the pipelines 
belonged to Gazprom Germania (“Gazprom Germania”), RN Refin-
ing & Marketing (“Rosneft Marketing”) and Rosneft Deutschland 
(“Rosneft DE”). Gazprom Germania was a German subsidiary PJSC 
Gazprom PAO (“Gazprom”) and the other two are owned by PJSC 
Rosneft Oil Company (“Rosneft”). Fearing energy blackmail, the 
government imposed trusteeship on companies. The Gazprom Ger-
mania trusteeship later transformed into ownership37, de facto ex-
propriating the Russian owner38. Rosneft challenged the measure 
before administrative (without success) and constitutional courts39. 

Regardless of the discussion on gas as a transition fuel on the 
way to the Net Zero economy, the government’s actions were dic-
tated by the securitization and politicization of the energy sector40.

It can be argued that, in fact, all of the above examples are man-
ifestations of the single, political risk, which all investors must take 
into embrace. Therefore, the only legal certainty an investor can 
count on is provided by the contract. Or indeed?

37 m. Jarrett, Germany’s Trusteeship over Gazprom Germania: A Brewing Ex-
propriation Claim?, in EJIL: Talk!, 6 June 2022, https://www.ejiltalk.org/germanys-
trusteeship-over-gazprom-germania-a-brewing-expropriation-claim/ (accessed on 23 
January 2024); Federal government, Rosneft Deutschland Placed under Trust Man-
agement, in Bundesregierung.de, 16 September 2022, https://www.bundesregier-
ung.de/breg-en/news/trust-management-rosneft-2127254 (accessed on 23 January 
2024).

38 Germany Nationalises Sefe to Oust Gazprom, Secure Gas Supply, in Reuters.
com, 14 November 2022, https://www.reuters.com/business/energy/germany-
nationalises-gas-importer-sefe-formerly-gazprom-germania-2022-11-14/ (accessed 
on 23 January 2024).

39 New Twist in the Legal Dispute over Rosneft Germany, in Energate Mes-
senger.com, https://www.energate-messenger.com/news/235630/new-twist-in-the-
legal-dispute-over-rosneft-germany (accessed on 23 January 2024); Rosneft Ger-
many Remains under the Care of the Federal Government, in Energate Messen-
ger.com, https://www.energate-messenger.com/news/236331/rosneft-germany-re-
mains-under-the-care-of-the-federal-government (accessed on 23 January 2024).

40 In is interesting to note, however, that the economic sanctions imposed 
on Russia resulted in several, sometimes surprising arbitration proceedings includ-
ing RWE and UNIPER claims against Gazprom, but also India’s Gail against SEFE 
(formerly Gazprom Germania) for non-supply, “Costly Sanction Battles” (11 De-
cember 2023), https://www.german-foreign-policy.com/en/news/detail/9432 (ac-
cessed on 23 January 2024).
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Recently, France forced the EU to allow subsidies for its nu-
clear power plants through contracts for difference (“CfDs”)41 as 
the price for the European electricity market reform42. In parallel, 
Belgium subsidizes its gas-power plants and battery farms through 
the Capacity Remuneration Mechanism due to nuclear phase-out, 
although the politically sensitive phase-out has been postponed43. 
Governments enjoy greater freedom to provide than to withdraw 
support. However, it is crucial to recognize that subsidies have var-
ious secondary effects including market distortions44, which may 
hinder development of more sustainable alternatives. As the Ger-
man-French stalemate over the energy market reform showed, sub-
sidies also have spill over effects to other economy sectors and for-
eign jurisdictions. 

Even where an investor successfully navigated through all the 
risks, a commercial success may become an attractive political tar-
get for windfall taxes, as in case of the EU energy revenue cap45. The 
regulation was adopted as a part of REPowerEU initiative aimed at 
finishing energy dependence on Russian fossil fuels46. It introduced 

41 Franco-German Power Grab Finally Ends in Compromise, in Politico.eu, 
17 October 2023, https://www.politico.eu/article/energy-franco-german-power-
grab-finally-ends-in-compromise/ (accessed on 23 January 2024).

42 Electricity Market Reform, 21 December 2023, https://www.consilium.
europa.eu/en/policies/electricity-market-reform/ (accessed on 23 January 2024.

43 Belgium Approves Auction of Two to Three Gas-Fired Power Plants, in The 
Brussels Times, 30 April 2021, https://www.brusselstimes.com/167347/belgium-
council-of-ministers-approves-auction-of-two-to-three-gas-fired-power-plants-
tinne-van-der-straeten-crm-bill-nuclear-phaseout (accessed on 23 January 2024); o. 
whItehead, Battery Farms, Nuclear and Gas: Belgium’s Energy Strategy for Future 
Winters, in The Brussels Times, 2 November 2023, https://www.brusselstimes.
com/777492/battery-farms-nuclear-and-gas-belgiums-energy-strategy-for-future-
winters (accessed on 23 January 2024).

44 OECD Companion to the Inventory of Support Measures for Fossil Fuels 
2021, Organisation for Economic Co-operation and Development, 2021, https://
www.oecd-ilibrary.org/environment/oecd-companion-to-the-inventory-of-support-
measures-for-fossil-fuels-2021_e670c620-en (accessed on 23 January 2024).

45 Council Regulation (EU) 2022/1854 of 6 October 2022 on an emergency 
intervention to address high energy prices 2022.

46 Communication From the Commission to the European Parliament, the 
European Council, the Council, the European Economic and Social Committee 
and the Committee of the Regions, REPowerEU: Joint European Action for more 
affordable, secure and sustainable energy 2022. The communication was endorsed 
by the European Council in its Versailles Declaration and followed in May 2021 
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temporary revenue caps on electricity producers using technologies 
with lower marginal costs including renewables and nuclear.

The political argument for taxing the windfall profits resulting 
from the war-crisis at the expense of the difficulties of a large part of 
the population in meeting their basic needs is clear. At the same time 
regulatory intervention must be done with due recognition of fair-
ness and the incentives structure. If investors bear the above-men-
tioned political risk in addition to the business risk, the reward for 
undertaking innovative activities with a low probability of success 
must be the prospect of an above-average return on investment. A 
regulator transferring risk to the investor and then imposing a profit 
cap destroys the expected value of such investments.

4.  Nuclear fusion: a strategic gamble 

Let’s now briefly characterise a quintessential black swan ener-
gy investment: the nuclear fusion. Nuclear fusion, the process nat-
urally occurring on the sun, stands in stark contrast to nuclear fis-
sion currently used in nuclear power plants (and nuclear bombs). 
During nuclear fission a heavy atomic nucleus splits into lighter 
fragments. Through nuclear fusion lighter atomic nuclei form a 
heavier nucleus. Both processes release huge amount of energy. 
Fusing atoms together releases nearly four million times more en-
ergy than a chemical reaction such as the burning of fossil and four 
times as much as nuclear fission (at equal mass). The key advan-
tages of nuclear fusion over fission are: (i) non-radioactive nucle-
ar fuel, (ii) a fully controllable reaction, and (iii) the absence of 
hazardous waste. In other words, an unlimited supply of clean and 
safe energy. 

Since 2022 the Lawrence Livermore National Laboratory first 
confirmed the feasibility of electricity generation through fusion 
(first fusion ignition) and then achieved the first net energy gain in 

by the REPower EU Plan. The actions introduce significant exceptions from the 
market mechanisms, including joint purchasing of gas, energy price intervention 
mechanisms and the market correction mechanism.
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nuclear fusion47. In February 2023 Wendelstein 7-X power plasma 
was maintained for 8 minutes48. In October 2023, ENG8 claimed a 
net fivefold energy return in the fusion process using water as nu-
clear fuel, sparking optimism for the eventual commercialization of 
technology49.

However, the road to these miles stones started in 1951 and the 
R&D costs are staggering: $1 bn for Wendelstein 7-X stellarator, $7 
bn for the National Ignition Facility at the Lawrence Livermore Na-
tional Laboratory, $12.8 bn and counting for the ITER Fusion Ener-
gy Advanced Tokomak50. 

Limited public funding is understandable given the other press-
ing needs, low probability of success and alternative R&D projects 
that could lead to significant advancements in sustainability, span-
ning from new-generation batteries, through decentralized power 
grids and (traditional) Modular Nuclear Reactors, to solar-pumped 
lasers. Nevertheless the legal and political environment cannot kill 
potentially life-saving black swans. 

5.  IIL consequences

Above, I have mapped the risk may trigger investment arbitra-
tion. It is now time to examine the consequences that should result 
from the interplay between the unique aspects of innovative RES in-
vestments and violations of investors’ legal expectations. 

Sustainable development goals were long regarded as aspiration 
ideals rather than political or legal duties. According to Viñuales 

47 Achieving Fusion Ignition, https://lasers.llnl.gov/science/pursuit-of-igni-
tion (accessed on 24 January 2024).

48 max Planck InStItute For PlaSma PhySIcS, Wendelstein 7-X Reaches 
Milestone: Power Plasma with Gigajoule Energy Turnover Generated for Eight 
Minutes, 22 February 2023, https://www.ipp.mpg.de/5322229/01_23 (accessed 
on 24 January 2024).

49 a. aFtab, ENG8’s EnergiCell Latest Milestone Hits the News, in ENG8, 
4 November 2023, https://eng8.energy/eng8s-energicell-latest-milestone-hits-the-
news/ (accessed on 24 January 2024).

50 world nuclear aSSocIatIon, Nuclear Fusion Power, https://world-nuclear.
org/information-library/current-and-future-generation/nuclear-fusion-power.aspx 
(accessed on 25 January 2024).
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sustainable development underpins policy responses to the environ-
mental challenges, yet “[i]ts ubiquitous character is only matched by 
its vagueness; and its vagueness is a deliberate choice driven by its 
function, which is to rally rather than to divide”51. For some schol-
ars, sustainable development is an interpretative tool rather than a 
source of obligations, allowing to strike balance between conflict-
ing legal interests52. Others assume that human rights not only limit 
negative externalities of energy management, but could constitute a 
collective legal title to, among others, access to energy resources53. 
Some argue that SDG create obligations of means54. 

While the field is legalising rapidly, especially in the area of ESG, 
most of the changes concern imposing obligations on investors and 
expanding the regulatory space for states55. However, as the SDGs 
are increasingly incorporated into investment treaties56, this regula-
tory philosophy requires calibration. 

RES investments bring benefits to both investors and host state 
by promoting (global public goods): health, protecting the environ-
mental, and ensuring energy security. Such investments contribute 

51 J.e. vInualeS, Sustainable Development in International Law, in l. ra-
JamanI, J. Peel (eds.), The Oxford Handbook of International Environmental Law 
(2nd ed), Oxford University Press, 2021.

52 v. barral, Le rayonnement intra-systémique du concept de développement 
durable, in h. ruIz-FabrI, l. gradonI (eds.), Emergence et circulation des concepts 
juridiques en droit international de l’environnement, Société générale de législation 
comparée, 2009, pp. 371-396.

53 g. le molI, Beyond Externalities: Human Rights as a Foundation of 
Entitlements over Energy Resources, in Journal of International Economic Law, 
2023, 26, p. 649.

54 v. barral, Sustainable Development in International Law: Nature and 
Operation of an Evolutive Legal Norm, in European Journal of International Law, 
2012, 23, p. 377.

55 Through NPMs either for the environmental protection (e.g., Art. 12(5), 
US 2012 Model BIT; Art. XVII(3), Canada-Panama FIPA; Art. 23.02(3), Canada-
Panama FTA) or in the nuclear industry (e.g., Japan-Vietnam BIT Annex I; Korea-
Japan BIT Annex I), or restrictive definition of an indirect expropriation (e.g., Korea-
US FTA Annex I). It is noteworthy that the ECT limits the environmental exception 
to “what is strictly necessary” (Art. 24(2) ECT) and excludes expropriation from its 
scope (Art. 24(1) ECT).

56 human rIghtS councIl, Right to Development in International Investment 
Law, 2023, A/HRC/EMRTD/7/CRP.2, https://www.ohchr.org/sites/default/files/
documents/issues/development/emd/session7/A_HRC_EMRTD_7_CRP.2%20
for%20the%20web.pdf (accessed on 26 January 2024).
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to the development of the global public good of knowledge. Recog-
nizing this feature is the first step in balancing legitimate expecta-
tions of investors, host society and the global ecosystem. 

The International Court of Justice in the Gabčíkovo-Nagyma-
ros case offers a natural starting premise for such “integrative” or 
“reconciliatory” approach57 to conflicting legal expectations58: “new 
norms have to be taken into consideration, and such new standards 
given proper weight, not only when States contemplate new activ-
ities but also when continuing with activities begun in the past”. 
The ICJ also acknowledged at the time that environmental obliga-
tions are owed not only to States but to the whole mankind59, which 
should be treated as a point of reference for weighing legal interests 
in investment cases.

As one tribunal concluded, investor’s legitimate expectations 
should include “the political, socioeconomic, cultural and historical 
conditions prevailing in the host State”60. This brings us to the key 
issues of legitimate expectations as an ever more important compo-
nent of the FET61.

In a recent paper, Federico Ortino identified a significant gap in 
case law and scholarly writings on legitimate expectations & FET, 
namely the lack of express acknowledgement of the public interest 
component62. Ortino focused on conflict between investor and host 

57 m.m. mbengue, On Sustainable Development: A Conversation with Judge 
Weeramantry, in The Gabčíkovo-Nagymaros Judgment and Its Contribution to the 
Development of International Law, Brill Nijhoff, 2020.

58 Gabčíkovo-Nagymaros Project (Hungary v Slovakia) [1997] ICJ 92, ICJ 
Rep 1997 7 [140].

59 Ibid., 53.
60 Duke Energy Electroquil Partners & Electroquil SA v Republic of Ecuador 

[2008] ICSID Case No. ARB/04/19 [340].
61 International Thunderbird Gaming Corporation v the United Mexican States 

(NAFTA) [302]; Wälde, Separate Opinion in International Thunderbird Gaming 
Corporation v The United Mexican States (NAFTA) [37].

62 F. ortIno, The Public Interest as Part of Legitimate Expectations in In-
vestment Arbitration: Missing in Action?, in c.n. brower et al. (eds.), By Peaceful 
Means: International Adjudication and Arbitration: Essays in Honour of David D. 
Caron, Oxford University Press, 2024. For a general discussion on public interest in 
IIA see, for instance: m. valentI, The Protection of General Interests of Host States 
in the Application of the Fair and Equitable Treatment Standard, in P. acconcI et 
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state interests. This chapter focuses on the opposite situation, where 
an investment serves (global) public interest, but is sacrificed for, 
sometimes arbitrary, host state “private” interest. 

Halting wind energy investment to protect the coal industry 
clearly violates SDGs. Financial reasons for the termination of wind 
and PV subsidies, which already skewed RES capital allocation, also 
implies wrongful conduct (subject to contractual and contractual ca-
veats). Even the decision to phase out nuclear energy, without scien-
tific grounds for the new risk assessment, raises questions. As ESG 
regulations force investors to look for green portfolios, “siphoning” 
capital for a particular investment, which is then undermined, gen-
erates direct and alternative additional costs of the energy transfor-
mation. Despite impending irreversible levels of global warming and 
rising geopolitical tensions, neither investors nor the tribunals view 
such investments through the lens of the public interest.

Among the 25 identified and available RES investment awards 
rendered from 2019 to 2024, whether in favour of the investor63 or 
the state64, none of the tribunals considered the synergies between 
private and (global) public interest, or energy security, energy resil-
ience, or technological progress. 

al. (eds.), General Interests of Host States in International Investment Law, Cam-
bridge University Press, 2014. 

63 The PV Investors v Spain [2020] PCA Case No. 2012-14; Infrastructure 
Services and Energia Termosolar (formerly Antin) v Spain [2019] ICSID Case No. 
ARB/13/31; RREEF v Spain [2019] ICSID Case No. ARB/13/30; Voltaic Network 
v Czechia [2019] PCA Case No. 2014-20; InfraRed and others v Spain [2019] 
ICSID Case No. ARB/14/12; NextEra v Spain [2019] ICSID Case No. ARB/14/11; 
RWE Innogy v Spain [2020] ICSID Case No. ARB/14/34; 9REN Holding v Spain 
[2019] ICSID Case No. ARB/15/15; Cavalum SGPS v Spain [2020] ICSID Case 
No. ARB/15/34; Cube Infrastructure and others v Spain [2019] ICSID ICSID Case 
No. ARB/15/20; Hydro Energy 1 and Hydroxana v Spain [2020] ICID Case No. 
ARB/15/42; OperaFund and Schwab v Spain [2019] ICSID Case No. ARB/15/36; 
Watkins and others v Spain [2020] ICSID Case No. ARB/15/44; Eurus Energy v 
Spain [2021] ICSID Case No. ARB/16/4; Infracapital v Spain [2021] ICSID Case 
No. ARB/16/18.

64 Europa Nova v Czechia [2019] PCA Case No. 2014-19; ICW v Czechia 
[2019] PCA Case No. 2014-22; Photovoltaik Knopf v The Czech Republic 
[2019] PCA Case No. 2014-21; Stadtwerke München and others v Spain [2019] 
ICSID Case No. ARB/15/1; Green Power and SCE v Spain [2022] SCC Case No. 
2016/135; FREIF Eurowind v Spain [2021] SCC Case No. 2017/060; Tennant 
Energy v Canada [2022] PCA Case No. 2018-54.
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In a few instances, tribunals have considered balancing the pub-
lic interest in the contested regulatory measures and the increased 
use of green energy resulting from the investment. Ultimately, how-
ever, they deferred to the states’ prerogative to weigh these interests, 
even where the judgment shows no trace of the defendant state con-
ducting such an analysis65. In one case the respondent argued that 
implementing pioneer wind farm on a non-experimental scale actu-
ally created high technological risks66. 

In some cases claimants merely argued that the Spanish solar 
market reforms were contrary to67, or not commensurate68 with, the 
public interest. Technological progress was frequently used by the de-
fendant as a justification for withdrawing financial support for invest-
ments, as stated in the Preamble of Royal Decree Law RDL 6/2009. 

The public interest has only once been framed as a balance be-
tween supporting the production of renewable energy and ensuring 
sustainable burdens for end users69.

One tribunal acknowledged that the PV law was adopted in re-
sponse to, inter alia, technological barriers and noted the following 
statement during a parliamentary debate (bolded MJM)70: 

[I]n our opinion the Royal Decree and the cutback infringes 
acquired rights, causes legal uncertainty and discourages fu-
ture investment in that sector […] we consider the measure 
radically unfair, unfair because it is disproportionate and un-
fair because it seems to blame all the problems of the world of 
electricity, of which there are many – the tariff deficit included 
– on a sector like the photovoltaic industry, which until a few 
days ago was a synonym for technological innovation, respect 
for the environment, commitment to independent energy and 
new jobs. 

65 RREEF v. Spain (n 64) paras. 900-901.
66 Ibid., 781.
67 BayWa r.e v Spain [2021] ICSID 25 January 2021.
68 SolEs Badajoz v Spain [2019] ICSID Case No. ARB/15/38. The award also 

acknowledged that the contested law may have misled investor as to the expected 
results of technological progress of PV plants built subsequently.

69 ESPF and others v Italy (ICSID) [197].
70 Cordoba Beheer and others v Spain [2022] ICSID Case No. ARB/16/27 

[193, 410].
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Besides the standard of treatment, the unique characteristics of 
RES investments should be taken into consideration at the quan-
tum stage. Some BITs have embraced the Copper Mesa71 approach 
to quantum, reducing investor’s compensation for ESG negligence. 
By the same token, fair compensation for unlawful infringement of 
a RES investment must include positive environmental, health, and 
technological externalities. Private investor shouldn’t receive the full 
monetary equivalent of public benefits. Nevertheless, damages can-
not be confined solely to incurred expenditures without consider-
ing them, as this would contradict the logics of internalizing public 
costs of investments.

6.  Conclusions

Given the uncertainty around achieving carbon neutrality and 
energy security, matched with governments’ limited ability to ensure 
timely development of alternative technologies, it’s crucial to create 
a legal and political environment fostering cutting-edge research. 
Every investment comes with risks, including potential interference 
from governments. Some of these risks fall within the general mar-
gin of technological, political, and economic uncertainties. Howev-
er, it’s essential to acknowledge the intricate connection between en-
ergy research and sustainable development.

In the short and medium term, disputes regarding innovative in-
vestments in renewable energy cannot be considered in general cat-
egories of private and public interests conflict. Energy black swans 
might be our best hope for survival. While the current IIL trend is 
to protect host state public goods and impose new obligations for 
businesses, it should also recognize the global public interest in de-
veloping new technologies. Sometimes this may entail costs for the 
national interests of the country that received the investment.

Looking at the bigger picture, there’s been a significant polit-
ical pushback against investment arbitration lately. It is extreme-

71 Copper Mesa Mining Corporation v Republic of Ecuador [2016] PCA Case 
No. 2012-2.
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ly important to prevent populist impulses to transfer all the risk to 
foreign investors. When it comes innovative RES investments, one 
cannot lose sight of relationship between investments, and – using 
the Gabčíkovo-Nagymaros’ parlance – mankind’s interest in the sus-
tainable development, peace and technological progress. 

No country can breed the black swan on its own. However, our 
civilization as a whole cannot afford to overlook such a rare speci-
men.





USING SCIENTIFIC KNOWLEDGE TO COMBAT 
THE “CHILLING EFFECT” OF INVESTOR-STATE DISPUTES 

ON CLIMATE POLICIES

Marina-Elissavet Konstantinidi

1.  Introduction

It is now well-established that the fight against climate change 
and its consequences, requires global temperature rise to be kept 
under 1,5°C1. It is also well-established that this requires humani-
ty to put an end to the use of fossil fuels in the next decades, at the 
latest2. Although energy transition is a relatively recent phenome-
non, knowledge about the negative impact of fossil fuels existed a 
long time ago3. Despite the existence of this knowledge, investors 
in the fossil energy sector, notably oil and coal companies, have re-
cently brought, or have threatened to bring, investment arbitration 
claims against States which put an end to their activity for the pur-
pose of reaching their climate change objectives4. Irrespective of the 

1 IPCC, Global Warming of 1.5°C, Cambridge (UK)-New York (Usa), Cam-
bridge University Press, 2018, https://doi.org/10.1017/9781009157940; Article 2 
of the Paris Agreement to the United Nations Framework Convention on Climate 
Change, T.I.A.S. No. 16-1104, 2015.

2 IEA, Net Zero by 2050: A Roadmap for the Global Energy Sector, Paris, 
OECD Publishing, 2021, https://doi.org/10.1787/c8328405-en.

3 See, for example: e. robInSon, r.c. robbInS, Sources, abundance, and fate 
of gaseous atmospheric pollutants, Final report and supplement, Menlo Park (CA), 
Stanford Research Institute, 1968.

4 See, for example: WMH v. Canada, Lone Pine v. Canada, Rockhopper v. 
Italy, Uniper v. Netherlands, RWE v. Netherlands.
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outcome of the arbitration proceedings, the risk of being ordered to 
pay very substantial damages may have a “chilling effect” on States, 
meaning that they may hesitate to implement the energy transition 
measures needed to fight climate change and its consequences5.

In this context, the present paper argues that structured docu-
mentation of evidence of knowledge about climate change may in-
fluence the adjudication of investment treaty claims, and, conse-
quently, affect the content of energy transition regulations that will 
be implemented. The paper explores if and how knowledge about 
the causes and consequences of climate change, both on the part 
of investors and on the part of States, influences their legal posi-
tion in investor-State arbitration, and whether, eventually it can pro-
vide with a solution to the burden for climate policies. By engaging 
a doctrinal approach, the paper focuses on specific arguments rel-
evant to the context of Investor-State Dispute Settlement (ISDS) 
procedures. More specifically, it explores the impact of knowledge 
about climate change on the fair and equitable treatment standard 
of protection and the protection from unlawful expropriation. Fur-
thermore, it provides insights into how the legal maxim nemo audi-
tur could be applied in such investment treaty claims.

2.  The role of scientific evidence about climate change

Scientific evidence about the causes and consequences of cli-
mate change may play a crucial role in the adjudication of inves-
tor-State disputes, particularly in cases related to energy transition 
policies and climate change. Since investment treaty obligations 
usually refer to the existing framework at the time the investment in 
question was made, this paper aims to investigate whether and how 

5 UNCTAD/ITE/IIA/2007/3, Investor-State Dispute Settlement and impact 
on investment rulemaking, New York and Geneva, United Nations, 2007; c. brown, 
k. mIleS, Evolution in Investment Treaty Law and Arbitration, Cambridge (NY), 
CUP, 2011, https://doi.org/10.1017/CBO9781139043809, pp. 134-135, 139-140; 
B. merwe, Why Investor lawsuits could slow the energy transition, EnergyMon-
itor, 2020, https://www.energymonitor.ai/policy/international-treaties/why-inves-
tor-lawsuits-could-slow-the-energy-transition.

https://www.energymonitor.ai/policy/international-treaties/why-investor-lawsuits-could-slow-the-energy-transition
https://www.energymonitor.ai/policy/international-treaties/why-investor-lawsuits-could-slow-the-energy-transition
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factual evidence existing at that time can be employed in legal argu-
mentation.

Historical evidence shows that knowledge about the causes and 
consequences of climate change existed long ago. For instance, back 
in 1968, a report presented to the American Petroleum Institute, 
a trade association representing nearly all the biggest oil polluters, 
warned about the potential impact of gaseous atmospheric pollut-
ants to the environment6. It stated, amongst others, that “the abun-
dant pollutants which we generally ignore […] may be the cause 
of serious world-wide environmental challenges”. Similarly, a White 
House climate memo written by Jimmy Carter’s chief science advis-
er in 1977 warned about “the possibility of a catastrophic climate 
change”7. 

Evidence of existing knowledge about climate change and the 
impact of GHG emissions already appears in a wave of domestic 
lawsuits in the US seeking to hold oil companies accountable for 
climate change8. A common argument for these lawsuits is that the 
fossil fuel industry has long known that emissions from oil and gas 
combustion would accelerate global warming, and create major 
global risks, but, nevertheless, carried out decades-long misinfor-
mation campaigns to confuse the public and prevent a transition to 
cleaner fuels9.

In the context of international investment law, several cases rel-
evant to energy transition and the change of regulatory framework 

6 e. robInSon, r. c. robbInS, Sources, abundance, and fate of gaseous at-
mospheric pollutants, Final report and supplement, Menlo Park (CA), Stanford Re-
search Institute, 1968.

7 executIve oFFIce oF the PreSIdent oFFIce oF ScIence and technology 
PolIcy, Release of Fossil CO2 and the Possibility of a Catastrophic Climate Change, 
Washington, D.C. 20500, 7 July 1977, https://uploads.guim.co.uk/2022/06/02/
SSO_148878_031_07.pdf.

8 For example: State of Minnesota v. American Petroleum Institute, No. 21-
1752, 62-CV-20-3837, State of Delaware v. B.P. America Inc. et al, No. 22-821, 
20-1429, Rhode Island v. Chevron Corp. et al., C.A. No. PC-2018-4716. See also: 
m.a. tIgre, m. barry, Climate Change in the Courts: A 2023 Retrospective, Sabin 
Center for Climate Change Law, 12, 2023.

9 r.F. Stuart-SmIth, F.e.l. otto, a.I. Saad et al., Filling the evidentiary gap 
in climate litigation, in Nat. Clim. Chang., 11, 2021, pp. 651-655, https://doi.
org/10.1038/s41558-021-01086-7.

https://uploads.guim.co.uk/2022/06/02/SSO_148878_031_07.pdf
https://uploads.guim.co.uk/2022/06/02/SSO_148878_031_07.pdf
https://doi.org/10.1038/s41558-021-01086-7
https://doi.org/10.1038/s41558-021-01086-7
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have emerged. Examples include the cases of WMH v. Canada10, 
Lone Pine v. Canada11, Rockhopper v. Italy12, Uniper v. Nether-
lands13 and RWE v. Netherlands14. Although scientific evidence of 
knowledge has not been fully integrated into legal argumentation to 
date, its incorporation could potentially serve as a key component 
countering claims for damages by fossil fuel investors affected by 
energy transition measures. Investors, as rational economic actors, 
are expected to have access to information and conduct due dili-
gence when making investments. The availability and visibility of 
scientific findings on climate change suggests that the negative im-
pacts of carbon emissions were well-documented and understood 
back at the time the investments were made15. This does not only 
justify the public interest objective of States’ policy measures, but 
also means that corporations should have considered the risks as-
sociated with their investments and have adapted their strategies 
accordingly. 

The use of scientific evidence in investment treaty claims can 
prove to be quite useful, but is not without its challenges. The inter-
pretation of scientific evidence can be complex and contested, and 
there may be different views on the significance of particular scien-
tific findings16. Moreover, not all scientific knowledge is necessari-
ly widely accepted or available at the time investment treaties were 

10 Westmoreland Mining Holdings LLC v. Government of Canada, ICSID 
Case No. UNCT/20/3.

11 Lone Pine Resources Inc. v. The Government of Canada, ICSID Case No. 
UNCT/15/2.

12 Rockhopper Italia S.p.A., Rockhopper Mediterranean Ltd, and Rockhopper 
Exploration Plc v. Italian Republic, ICSID Case No. ARB/17/14.

13 Uniper SE, Uniper Benelux Holding B.V. and Uniper Benelux N.V. v. 
Kingdom of the Netherlands, ICSID Case No. ARB/21/22; k. connolly, Olaf 
Scholz announces bailout for Germany’s largest Russian gas importer, in The 
Guardian, 22 July 2022, https://www.theguardian.com/world/2022/jul/22/olaf-
scholz-announces-bailout-for-germanys-largest-russian-gas-importer-uniper.

14 AG and RWE Eemshaven Holding II BV v. Kingdom of the Netherlands, 
ICSID Case No. ARB/21/4.

15 b. Franta, Early Oil Industry Knowledge of CO2 and Global Warming, in 
Nature Climate Change, 2018, 8, pp. 1024-26.

16 J. Peel, Use of science in environment-related Investor-State Arbitration, in 
k. mIleS (ed.), Research Handbook on Environment and Investment Law, Edward 
Elgar Publishing, 2019, pp. 244-263.
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signed. These challenges, though, do not diminish the potential im-
portance of scientific knowledge in investment treaty claims related 
to energy transition policies.

3.  Impact of knowledge about climate change on investment treaty 
claims

As already discussed, factual evidence of knowledge about cli-
mate change may influence the adjudication of investor-State dis-
putes. Certain obligations relevant to the disputes arising from en-
ergy transition measures are for host States to provide foreign in-
vestors with, amongst others, fair and equitable treatment, and 
abstention from illegal expropriation. It is, thus, attempted to ex-
plore how pre-existing knowledge may be used in such disputes to 
foster energy transition, by examining, more specifically, the no-
tion of legitimate expectations, the police power doctrine, and the 
application of the principle “nemo auditur propiam turpitudinem 
allegans”.

3.1.  The fair and equitable treatment Ssandard of protection & the 
notion of legitimate expectations

One of the basic premises of international investment law is that 
investments abroad should be granted fair and equitable treatment 
(FET). The FET clause protects the foreign investors by assuring 
that the host-State maintains a stable and predictable investor cli-
mate that is in line with the investor’s reasonable legitimate expec-
tations17. This clause is one of the main topics of debate amongst 
scholars, mainly due to the broad range of different and wide inter-
pretations by tribunals, along with the fact that it is usually the most 

17 r. dolzer, c. Schreuer, Principles of International Investment Law, Oxford 
University Press, 2nd ed., 2012, p. 115, doi:10.1093/law/9780199651795.001.0001; 
r. nahlI et al., The debate surrounding the definition and legal basis of the 
legitimate expectations in investor-state dispute, in Global Journal of Political 
Science and Administration, 2020, 8(1), p. 26.
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successful basis for claims when changes in the host-States’ national 
environmental law occur18.

Legitimate expectations are created by explicit undertakings 
on the part of the host State but also by undertakings of a more 
general nature19. These may include the legal framework of the 
host State, consisting of legislation and treaties, assurances con-
tained in decrees, licenses, and similar executive statements, as 
well as contractual undertakings. Specific representations made 
explicitly or implicitly may also play an important role in the cre-
ation of legitimate expectations20. A reversal of such undertakings 
by the host State may result in the violation of an international in-
vestment treaty.

Under the concept of legitimate expectations in international 
investment law, States are required to maintain a certain degree of 
stability and predictability in their regulatory framework, which is 
relied upon by investors when making investments21. Substantial 
changes to the host States’ legal framework resulting in serious fi-
nancial losses for the investors may give rise to claims of violation 
of the FET rule. However, As ruled in Isolux v. Spain, an investor’s 
legitimate expectations can only be considered violated if the new 
regulatory changes were not foreseeable by a prudent investor22. In 
this case, the tribunal established that the investor had made their 
investments in a photovoltaic (PV) plant in 2012, at the time when 
Spain had already introduced significant modifications to the re-
gime that regulates renewable energy. According to the tribunal’s 

18 In 2012, the Tribunal in Electrabel v. Hungary highlighted that “the 
most important function” of the FET standard is the protection of the investor’s 
legitimate expectations. See Electrabel S.A. v. Republic of Hungary, ICSID Case 
No. ARB/07/19.

19 r. dolzer, c. Schreuer, Principles of International Investment Law, 
Oxford University Press, 2nd ed., 2012, pp. 115, 145.

20 Ibid.
21 r. dolzer, Santa Clara J. Int’ L., op. cit., p. 20; y. levaShova, The Role of 

Investor’s Due Diligence in International Investment Law: Legitimate Expectations 
of Investors, in Kluwer Arbitration Blog, 22 April 2020, http://arbitrationblog.
kluwerarbitration.com/2020/04/22/the-role-of-investors-due-diligence-in-
international-investment-law-legitimate-expectations-of-investors/.

22 Isolux Netherlands, BV v. Kingdom of Spain, SCC Case V2013/153, Award 
(17 July 2016) par. 781.

http://arbitrationblog.kluwerarbitration.com/2020/04/22/the-role-of-investors-due-diligence-in-international-investment-law-legitimate-expectations-of-investors/
http://arbitrationblog.kluwerarbitration.com/2020/04/22/the-role-of-investors-due-diligence-in-international-investment-law-legitimate-expectations-of-investors/
http://arbitrationblog.kluwerarbitration.com/2020/04/22/the-role-of-investors-due-diligence-in-international-investment-law-legitimate-expectations-of-investors/
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ruling, the investor could have foreseen that additional State re-
forms were on their way. The tribunal also noted that the investor 
possessed specific knowledge that the feed-in tariffs introduced by 
the Spanish authorities would not last for the entire lifetime of their 
investments23.

Furthermore, in Plama v. Bulgaria the tribunal concluded that a 
prudent investor should have been aware of the debates at the par-
liament relating to the potential changes of the relevant environmen-
tal law24. In Chemtura v Canada25 and, more recently, Occidental v 
Ecuador26 and Charanne v Spain27, the tribunals reasoned that the 
claimants, as sophisticated investors in their respective industries, 
could not reasonably expect that no regulatory measures would be 
taken by the respective host States during the period relevant for 
their investment28.

Following the same reasoning, it can be argued that evidence of 
knowledge that change in the regulatory framework for the reduc-
tion of GHG emissions could have been predicted, would refute the 
argument concerning legitimate expectations for legislative stabili-
ty. Indeed, in WMH v. Canada case, the government of Canada de-
fended its phase-out in part by arguing that WMH could not have 
expected that the federal regulations regarding coal-powered energy 
would provide a “predictable future”, as an informed investor would 
have known that the State was contemplating further emission reg-
ulations29. It can, thus, be argued that scientific discoveries about 
the impact of fossil fuels to the environment and intergovernmental 

23 Isolux v. Spain, id., par. 787; See also BayWa r.e. Renewable Energy GmbH 
and BayWa r.e. Asset Holding GmbH v. Spain, ICSID Case No. ARB/15/16, Award, 
para. 463.

24 Plama Consortium Limited v. Bulgaria, paras. 220, 267.
25 Chemtura Corporation v. Government of Canada, UNCITRAL, Award (2 

August 2010) para. 149.
26 Occidental v. Ecuador, para. 383.
27 Charanne BV and Construction Investments SARL v. Kingdom of Spain, 

ECT Arbitration 062/2012 (SCC Rules), Award (21 January 2016) para. 507.
28 v. Jorge, Investor Diligence in Investment Arbitration: Sources and 

Arguments, in ICSID Review, 2017, 32(2), pp. 346-370, https://doi.org/10.1093/
icsidreview/siw041.

29 Westmoreland Mining Holdings LLC v. Government of Canada, ICSID 
Case No. UNCT/20/3, Statement of Defence, 26 June 2020, par. 89. 



Marina-Elissavet Konstantinidi102

discussions on the need to prevent climate change made it obvious 
for a “prudent investor” to expect the regulatory framework of their 
host State to be altered.

3.2. Expropriation & the police powers doctrine

The implementation of mitigation policies requires legislative 
measures, including taxation and/or restriction of certain commer-
cial activities, which may deprive foreign investors of their invest-
ments. If this deprivation is substantial and permanent or prevents 
the enjoyment of the investments’ economic benefits, affected inves-
tors may claim damages for illegal expropriation of their property30. 

It is a well-recognised rule in most bilateral and multilateral 
investment treaties, that the property of foreign investors cannot 
be expropriated, without prompt, adequate and effective compen-
sation31. However, an important question on allocating compensa-
tion to foreign investors for indirect expropriation is whether the 
measures taken by the host State were of general regulatory na-
ture. It is argued, in favor of States’ sovereignty, that compensation 
is not due when a governmental measure is part of a State’s power 
to regulate for the general welfare, the so-called “police powers” 
of the State32. In such case, it is exceptionally permitted to the host 
State to regulate in derogation of the international commitments 
it has undertaken under an IIA without incurring a duty to com-
pensate33. 

30 r. dolzer, c. Schreuer, Principles of International Investment Law, Ox-
ford University Press, 2nd ed., 2012, p. 111; See also, amongst others, AG and 
RWE Eemshaven Holding II BV v. Kingdom of the Netherlands, ICSID Case No. 
ARB/21/4.

31 OECD, “Indirect Expropriation” and the “Right to Regulate” in Interna-
tional Investment Law, OECD Working Papers on International Investment, 4, 
2004, OECD Publishing, http://dx.doi.org/10.1787/780155872321.

32 S. dolzer, id., p. 120; a. Pellet, Police Powers or the State’s Right to 
Regulate, in m. kInner (ed.), Building International Investment Law: The First 50 
Years of ICSID, Kluwer Law International, 2015.

33 a. Pellet, Police Powers or the State’s Right to Regulate, in m. kInner 
(ed.), Building International Investment Law: The First 50 Years of ICSID, Kluwer 
Law International, 2015.

http://dx.doi.org/10.1787/780155872321
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Furthermore, existence of good faith is considered of high im-
portance. States’ knowledge about climate change and intention 
to protect the planet from global warming while promoting public 
welfare can play an important role in the adjudication of such cas-
es. According to the OECD, “it is an accepted principle of custom-
ary international law that where economic injury results from a bo-
na fide non-discriminatory regulation within the police powers of 
the State, compensation is not required”34. This principle has been 
recognised by investment treaty decisions and is now enshrined in 
certain trade and investment treaties. For example, the EU-Cana-
da Comprehensive Economic and Trade Agreement provides in its 
article 3 that: 

For greater certainty, except in the rare circumstance when 
the impact of a measure or series of measures is so severe 
in light of its purpose that it appears manifestly excessive, 
non-discriminatory measures of a Party that are designed and 
applied to protect legitimate public welfare objective, such as 
health, safety and the environment, do not constitute indirect 
expropriations35.

With regard to jurisprudence, a more consistent inclusion of 
the principle of the police powers of the State only emerged after 
200036. According to the scope that has been developed, whether a 
measure may be characterized as expropriatory depends on the na-
ture and purpose of the State’s action37.

34 OECD, “Indirect Expropriation” and the “Right to Regulate” in Interna-
tional Investment Law, OECD Working papers on International Investment, 4, 
2004, (RLA-238), p. 5, n. 10.

35 Article 3, EU-Canada Comprehensive Trade Agreement.
36 n. bernaSconI-oStenwalder, m. dIetrIch brauch, S. Schacherer, Interna-

tional Investment Law and Sustainable Development: Key cases from the 2010s, 
IISD, 2018; N. bernaSconI-oStenwalder, l. JohnSon (eds.), International invest-
ment law and sustainable development: Key cases from 2000-2010, IISD, 2011, 
https://www.iisd.org/library/international-investment-law-and-sustainable-devel-
opment-key-cases-2000-2010.

37 UNCTAD, Investor-State Dispute Settlement, UNCTAD Series on Issues in 
International Investment Agreements II, UN NY & Geneva, 2014.

https://www.iisd.org/library/international-investment-law-and-sustainable-development-key-cases-2000-2010
https://www.iisd.org/library/international-investment-law-and-sustainable-development-key-cases-2000-2010
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For instance, in Chemtura v. Canada, where a U.S. manufactur-
er of lindane, claimed a breach of the NAFTA by Canada’s prohibi-
tion of its sale, the tribunal upheld the police powers doctrine stat-
ing that:

Irrespective of the existence of a contractual deprivation, the 
Tribunal considers in any event that the measures challenged 
by the Claimant constituted a valid exercise of the Respond-
ent’s police powers. As discussed in detail in connection with 
Article 1105 of NAFTA, the PMRA took measures within 
its mandate, in a non-discriminatory manner, motivated by 
the increasing awareness of the dangers presented by lindane 
for human health and the environment. A measure adopted 
under such circumstances is a valid exercise of the State’s 
police powers and, as a result, does not constitute an expro-
priation38.

As concerns the scope, conditions and effects of the police pow-
ers doctrine the tribunal in Saluka v. Czech Republic, held the fol-
lowing: “It is now established in international law that States are not 
liable to pay compensation to a foreign investor when, in the normal 
exercise of their regulatory powers, they adopt in a non-discrimina-
tory manner bona fide regulations that are aimed to the general wel-
fare”39, adding that “the principle that the State adopts general reg-
ulations that are “commonly accepted as within the police power of 
States’ forms part of customary international law today”40.

By integrating scientific evidence into the interpretation of in-
ternational investment law, it becomes possible to strike a balance 
between investor protection and the legitimate policy objectives of 
States. This approach acknowledges that energy transition measures 
implemented in response to climate change are not arbitrary or un-
foreseen, but rather grounded in scientific consensus and the need 
to safeguard the planet’s future.

38 Chemtura Corporation v. Government of Canada, UNCITRAL (formerly 
Crompton Corporation v. Government of Canada), Award, para. 266.

39 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award 
(Mar 2006), para. 255.

40 Ibid., para. 262.
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4.  Applying the legal maxim “nemo auditur propiam turpitudinem 
allegans”41

Norms and general principles of law can also provide an avenue 
for bringing the element of knowledge into legal argumentation. In 
the present section, I will focus on the application of the legal max-
im “nemo auditur propiam turpitudinem allegans”. As provided by 
this maxim, self-declared turpitude is prohibited and “nobody can 
benefit from their own wrong”42. The fraudulent conduct is closely 
connected to the initial intent of causing damage to others43, which 
means that evidence of malicious intent on the part of fossil fuel in-
vestors be provided, pleading the change of circumstances in their 
benefit will probably be unsuccessful.

Regarding the methodological grounding of the application of 
nemo auditur, international legal principles can enter the sphere of 
legal interpretation through the Vienna Convention on the Law of the 
Treaties. International Investment Treaties should be interpreted in 
the normative environment withing which they exist44. According to 
Article 31 VCLT, “any relevant rules of international law applicable in 
the relations between the parties’ are to be taken into account”45. This 
applies equally to international legal principles and norms46.

41 On the application of the principle “nemo auditor” in investor-State dis-
putes, see also the intervention of Prof. Angelet Nicolas in the webinar Energy and 
Climate Change: Arbitration and Investment Law under Fire?, held on 31 March 
2022, as part of the Paris Arbitration Week 2022, https://www.youtube.com/
watch?v=sLYrLMqSe8M. 

42 r. kolb, La maxime “nemo ex propria turpitudine commodum capere 
potest” (nul ne peut profiter de son propre tort) en droit international public, in 
Revue belge de droit international, 2000, pp. 84-136; l. amIanto, The Role of 
“Unclean Hands” Defences in International Investment Law, in McGill Journal 
of Dispute Resolution, 2019-2020, Vol. 6.

43 t.l. Sombra, The Duty of Good Faith Taken to a New Le o a New Level: An 
Analysis of Disloyal Behavior, in Journal of Civil Law Studies, 2014, 9, n. 1 Con-
ference Papers, p. 37, https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?arti-
cle=1167&context=jcls.

44 Article 31(1) Vienna Convention on the Law of the Treaties, 1969.
45 Article 31(3)(c) Vienna Convention on the Law of Treaties, 1969.
46 r. kolb, Principles as sources of International Law (with special reference 

to good faith), in Netherlands International Law Review, 2006, LIII(1), pp. 1-36, 
https://doi.org/10.1017/S0165070X06000015.

https://www.youtube.com/watch?v=sLYrLMqSe8M
https://www.youtube.com/watch?v=sLYrLMqSe8M
https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=1167&context=jcls
https://digitalcommons.law.lsu.edu/cgi/viewcontent.cgi?article=1167&context=jcls
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The principle nemo auditur can, amongst others, be used as a 
defense mechanism in FET and illegal expropriation claims47. Pro-
vided there is sufficient evidence, the principle of nemo auditur 
can be invoked to reject such claims or limit the available reme-
dies. It can, thus, be argued that a fossil fuel plant, made in vio-
lation of the – already known – international environmental and 
human rights principles, and aggravating climate change, cannot 
claim protection of the relevant IIA. The investors in this case con-
tributed to the change of circumstances that rendered energy tran-
sition a necessity, and cannot, therefore, benefit from their own 
wrong. Such a rationale is already included in the ILC’s Articles 
on state responsibility, which specify that a State may not evoke 
necessity as a ground for precluding wrongfulness if this state has 
contributed to this necessity48.

The Latin maxim has been expressly recognized as a general prin-
ciple of law by several investment tribunals49. For instance, in Incey-
sa case50, within its analysis concerning the legality of the investment, 
the Tribunal found that the legal maxim nemo auditur was violated, 
leading it to decide that Inceysa company was not entitled to the pro-
tection granted by the BIT. As analysed by the Tribunal, according to 
this principle51, “the foreign investor cannot seek to benefit from an 
investment effectuated by means of one or several illegal acts and, 
consequently, enjoy the protection granted by the host State, such as 
access to international arbitration to resolve disputes, because it is 

47 P. dumberry, A Guide to General Principles of Law in International In-
vestment Arbitration, Oxford University Press, 2020, https://doi.org/10.1093/
law/9780198857075.001.0001; R. kolb, Principles as Sources of International 
Law (with Special Reference to Good Faith), in Neth. Int. Law Rev., 2006, 53(1), 
pp. 1-36, https://doi.org/10.1017/S0165070X06000015.

48 2001 Articles on Responsibility of States for Internationally Wrongful Acts, 
UN Doc. A/RES/56/83 (2001), 53 UN GAOR Supp. (No. 10) at 43, Supp. (No. 
10) A/56/10 (IV.E.1), (3 August 2001), 53rd Session of the International Law 
Commission (ILC) from 23 April-1 June and 2 July-10 August 2001.

49 Inceysa Vallisoletana S.L. v. Republic of El Salvador (ICSID Case No. 
ARB/03/26) par. 243; Plama Consortium Limited v. Republic of Bulgaria (ICSID, 
Case No ARB/03/24), par. 141.

50 Inceysa v. El Salvador, p. 64, 72.
51 Expressed in Spanish as “nadie puede beneficiarse de su propia torpeza 

o dolo”.

https://doi.org/10.1017/S0165070X06000015


Scientific Knowledge in Investor-State Disputes 107

evident that its act had a fraudulent origin”52. In this case, allowing 
the investor to “benefit from an investment made clearly in violation 
of the rules of the bid in which it originated would be a serious fail-
ure of justice”53. Similarly, in Plama v. Bulgaria case, the Tribunal 
found that the investment was obtained by deceitful conduct, in vio-
lation of Bulgarian law; granting the ECT’s protection to the investor 
would, thereby, be contrary to the principle of nemo auditur54. 

The principle of nemo auditur can be found in its narrower for-
mulation under the so-called “clean hands” doctrine, which provides 
that a court will not lend its aid if a claimant’s cause of action is 
based on an unlawful act55. This doctrine derives from the English 
courts of equity and then developed mainly in the Anglo-American 
legal tradition56, and has been extensively referred to as a general 
principle of international law by a large corpus of literature and case 
law57. For instance, Judge Schwebel considered the 1937 PCIJ case 
concerning the diversion of the Meuse River58, the consecration of 
the “clean hands” doctrine59. More recently, in Fraport II, the tribu-
nal upheld that:

Investment treaty cases confirm that such treaties do not af-
ford protection to illegal investments either based on claus-
es of the treaties, […] or, absent an express provision in the 

52 Ibid., p. 73, par. 242.
53 Ibid., p. 74, par. 244.
54 Plama v. Bulgaria, p. 42, par. 143.
55 l. amIanto, The Role of “Unclean Hands” Defences in International In-

vestment Law, in McGill Journal of Dispute Resolution, 2019-2020, Vol. 6.
56 t. el ghadban, c. gambarInI, Unlcelan hands, in Jus Mundi, 2022, https://

jusmundi.com/en/document/wiki/en-unclean-hands?fbclid=IwAR2RahQMtg-
h7VO1G_tugVuLzcVuRGfxcIOwcP1J2CMrA4qV-HhdvRt-g0g.

57 l. amIanto, The Role of “Unclean Hands” Defences in International 
Investment Law, in McGill Journal of Dispute Resolution, 2019-2020, Vol. 6, p. 
13; P. dumberry, The Clean Hands Doctrine as a General Principle of International 
Law, in The Journal of World Investment & Trade, 2020, 21(4), pp. 489-527, 
https://doi.org/10.1163/22119000-12340182.

58 Case Concerning the Diversion of Water from the Meuse (Netherlands v 
Belgium), (1937), PCIJ (Ser A/B) No 70.

59 S.m. Schwebel, Clean Hands in the Court [1999] 31 Studies in Transnational 
Legal Policy 74, p. 75; See also, Military and Paramilitary Activities in and against 
Nicaragua (Nicaragua v. United States of America), Dissenting Opinion of Judge 
Schwebel, [1986] ICJ Rep 159, par. 240, p. 259.

https://jusmundi.com/en/document/wiki/en-unclean-hands?fbclid=IwAR2RahQMtg-h7VO1G_tugVuLzcVuRGfxcIOwcP1J2CMrA4qV-HhdvRt-g0g
https://jusmundi.com/en/document/wiki/en-unclean-hands?fbclid=IwAR2RahQMtg-h7VO1G_tugVuLzcVuRGfxcIOwcP1J2CMrA4qV-HhdvRt-g0g
https://jusmundi.com/en/document/wiki/en-unclean-hands?fbclid=IwAR2RahQMtg-h7VO1G_tugVuLzcVuRGfxcIOwcP1J2CMrA4qV-HhdvRt-g0g
https://doi.org/10.1163/22119000-12340182
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treaty, based on rules of international law, such as the “clean 
hands” doctrine60.

In 2014, the tribunal in Yukos case61 denied the existence of the 
doctrine (even though it is argued that the unlawful conduct was 
merely related to the subject matter of the case)62 However, some 
months later (December 2014), the Tribunal in Al-Warraq v. Indo-
nesia case63, referring to Professor James Crawford’s observations 
on the “clean hands” doctrine and Holman v Johnson case, took the 
view that, the claimant’s breach of local laws and regulations ren-
dered their claim inadmissible64. It is interesting to note that the Tri-
bunal in its analysis, linked the award of moral damages to a mali-
ciously induced illegal action65, and states that the invoked doctrine 
of “clean hands” precludes the awarding of such damages66.

Returning to the utilization of scientific knowledge, based on 
factual evidence, it becomes apparent that oil and gas companies 
were cognizant of the potential environmental impact of their in-
vestments on climate change. Despite receiving warnings from sci-
entists, these companies, at times, acknowledged the likelihood of 
such consequences but proceeded with their investments. Deem-
ing such actions as malpractice, the maxim nemo auditur can be 
invoked. As analyzed above, according to this maxim, individuals 
cannot benefit from their own wrongdoing and subsequently claim 
damages in their benefit. Consequently, one could argue that those 
who contributed to the exacerbation of climate change, necessitat-
ing urgent mitigation measures, cannot legitimately invoke legal 
protections for the resulting loss of profit.

60 Fraport AG Frankfurt Airport Services Worldwide v Philippines, (ICSID 
Case No ARB/11/12), 10 December 2014, par. 328 [Fraport II].

61 Yukos Universal Limited (Isle of Man) v. The Russian Federation (PCA 
Case No. 2005-04/AA227), Final Award, 18 July 2014, par. 1363.

62 l. amIanto, The Role of “Unclean Hands” Defences in International In-
vestment Law, in McGill Journal of Dispute Resolution, 2019-2020, Vol. 6, p. 19.

63 Hesham Talaat M. Al-Warraq v. The Republic of Indonesia, UNCITRAL, 
Final Award, 15 December 2014.

64 Al-Warraq v. Indonesia, par. 646-647.
65 Ibid., par. 653.
66 Ibid., par. 654.
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However, for the argument asserting that early knowledge by 
fossil fuel companies about global warming can preclude legal pro-
tection or compensation under the nemo auditur doctrine to be 
self-standing, further elaboration is required. Engaging in fossil fu-
el investments is not is not illegal per se if conducted in compliance 
with domestic laws and regulations. To bolster the malpractice argu-
ment, it can potentially be linked to the concept of due diligence and 
backed up by the precedents set by Human Rights Courts.

In any event, despite the often-conservative nature of invest-
ment tribunals, incorporating the principle of nemo auditur with-
in the context of energy transition could play a role, if not the sub-
stance of investors’ claims, in mitigating the concept of loss profits 
considering the patterns of profitability of oil and gas investments. 
Consequently, the element of knowledge could emerge as a crucial 
factor in the argumentation of investor-State disputes, potentially 
shaping the utilization of Investor-State Dispute Settlement (ISDS) 
as a mechanism for enforcing environmental protection principles.

5.  Concluding remarks

Based on established scientific research and consensus, fossil fu-
el companies were or should have been aware of the risks associat-
ed with fossil fuel investments. In the context of investor-State dis-
putes, this position strengthens the argument that foreign investors 
cannot claim damages solely on the basis of mitigation measures af-
fecting their investments. At the same time, protection of the envi-
ronment and the transition towards more sustainable energy sources 
are legitimate State objectives that should not be impeded by ISDS 
procedures. Incorporating scientific knowledge in legal argumen-
tation can strengthen existing tools and enhance the prospects for 
achieving global climate change objectives.

Overall, energy transition can be facilitated if States do not fear 
that their mitigation measures will backfire through investor-State 
disputes. The existence of strong defense mechanisms for States 
against fossil fuel investors’ claims, can foster the implementation 
of energy transition measures in domestic legislation. Many coun-
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tries have already taken initial steps towards addressing some of the 
problems on a policy level, while multiple tribunals have addressed 
the importance of sustainable development. Whether the existing 
tools can be shaped to address the issue of energy transition depends 
on the specific cases, the willingness and legal imagination of arbi-
trators and the openness of adjudicators to new, more human-cen-
tered ideas.



ENHANCING CORPORATE CLIMATE RESPONSIBILITY: 
THE INTERSECTION OF MANDATORY SUSTAINABILITY 

DUE DILIGENCE LAWS AND INTERNATIONAL 
INVESTMENT AGREEMENTS

Monika Feigerlová*

1.  Introduction

Both international investment law and human rights law dis-
cuss the idea of legally binding obligations on companies1. While 
the first field has traditionally focused on protection of businesses as 
a means of foreign investments, the latter field has been marked by 
significant developments in approaches to corporate responsibility 
over operations conducted abroad. In recognition of insufficiency of 
voluntary forms of governance, States have recently moved towards 
enacting mandatory due diligence legislation that requires compa-
nies to adopt measures to prevent and remedy harms arising from 
business activities. 

The concept of human rights due diligence is linked to interna-
tional efforts to regulate corporate responsibility for human rights 
and environmental harms, which were summarized in the United Na-

* The research for this section has been supported/subsidized also within the 
Lumina quaeruntur award of the Czech Academy of Sciences for the project “Cli-
mate law” conducted at the Institute of State and Law.

1 m. kraJewSkI, A nightmare or a noble dream? Establishing investor obliga-
tions through treaty-making and treaty-application, in Business and Human Rights 
Journal, 2020, 5(1), pp. 105-129; S.l. cheong, Human Rights Due Diligence and 
the Climate Change Dimension: Implications for Investor Responsibility in Inter-
national Investment Law, in Climate Law, 2023, 13, pp. 188-212.
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tions Guiding Principles on Business and Human Rights (UNGPs) in 
20102. Although not legally binding, UNGPs, unanimously endorsed 
by the UN Human Rights Council, together with OECD Guidelines 
on Multinational Enterprises (OECD Guidelines)3 have established 
a new normative basis for responsible business conduct. Businesses 
are urged to carry out a human right and environmental (HRE) due 
diligence process to identify, prevent, mitigate and account for how 
they address the most severe risks of their activities to people4. 

From a conceptual standpoint, it is argued that climate aspects 
are inherent dimension of the HRE due diligence. In other words, 
under UNGPs and OECD Guidelines companies have a responsi-
bility to reduce greenhouse gas (GHG) emissions directly produced 
or linked to their operations, set measurable objectives and targets 
in line with the Paris Agreement, and prevent impacts on climate 
change and climate-related human rights5. 

In light of the limitations of voluntary efforts on the side of busi-
nesses, States have started to adopt mandatory human rights and 
environmental due diligence (HREDD) laws, aiming to strengthen 
UNGPs and make the responsibility in the field of sustainability le-
gally binding for companies. Recent HREDD laws featuring across 
Europe, such as the French Duty of Vigilance Law of 20176 or Ger-
man Supply Chain Due Diligence Act of 20217, require companies 
to engage in due diligence. They, however, exhibit considerable dif-

2 unIted natIonS, Guiding Principles on Business and Human Rights: Imple-
menting the United Nations “Protect, Respect and Remedy” Framework, UN Doc. 
A/HRC/17/31, New York, 2011.

3 organISatIon For economIc cooPeratIon and develoPment, OECD Guide-
lines for Multinational Enterprises, 2011.

4 Principle 17 of UNGPs, Chapter VI of Guidelines.
5 C. macchI, The Climate Change Dimension of Business and Human Rights: 

The Gradual Consolidation of a Concept of “Climate Due Diligence”, in Business 
and Human Rights Journal, 2021, 6(1), pp. 93-119; J. dehm, Beyond Climate Due 
Diligence: Fossil Fuels, “Red Lines” and Reparations, in Business and Human 
Rights Journal, 2023, 8(2), pp. 151-179; c. brIght, k. buhmann, Risk-based due 
diligence, climate change, human rights and the just transition, in Sustainability, 
2021, 13(18), 10454.

6 Loi no. 2017-399 du 27 Mars 2017 relative au devoir de vigilance des 
sociétés mères et des entreprises donneuses d’ordre.

7 Act on Corporate Due Diligence Obligations in Supply Chains (Lieferket-
tensorgfaltspflichtengesetz – LkSG) of 16 July 2021.
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ferences in key points, including the application of HRE due dili-
gence in the climate context. The nearly finalised EU Directive on 
Corporate Sustainability Due Diligence (CS3D) seeks to harmonize 
legal frameworks on corporate due diligence obligations within the 
EU and explicitly addresses climate change8. 

While it is too early to judge whether HREDD laws represent 
the appropriate approach for the effective regulation of human 
rights and environmental harms caused by multinational corpora-
tions, the implications that these duties can have for investors under 
IIAs can be assessed at a conceptual level9. In several instances, the 
conduct of investors was linked to environmental degradation and 
human rights violations in the host States. The idea of encourag-
ing responsible business conduct of investors and establishing inves-
tor obligations through corporate social responsibility and human 
rights clauses incorporated in IIAs is not new, and numerous States 
have already taken steps in this direction10. Typically, the provisions 
urge States to encourage companies to adhere to UNGPs, OECD 
Guidelines or other international standards or directly require inves-
tors in IIAs to adhere to these standards. These clauses have so far 
produced limited results.

The question analysed in this paper is whether HREDD laws, as 
part of the law of the host State or home State, can affect foreign in-
vestors’ climate duties through the existing provisions in IIAs. Nota-
bly, IIAs’ provisions that require investors to comply with host State 

8 Proposal for a Directive of the European Parliament and of the Council on 
Corporate Sustainability Due Diligence and amending Directive (EU) 2019/1937, 
COM(2022) 71 final, 23 February 2022; Proposal for a Directive of the European 
Parliament and of the Council on Corporate Sustainability Due Diligence and 
amending Directive (EU) 2019/1937 - General Approach, 2022/0051(COD), 30 
November 2022; Amendments adopted by the European Parliament on 1 June 2023 
on the proposal for a directive of the European Parliament and of the Council on 
Corporate Sustainability Due Diligence and amending Directive (EU) 2019/1937 
(COM(2022)0071 – C9-0050/2022 – 2022/0051(COD).

9 See e.g. J. nolan, Chasing the next shiny thing: Can human rights due 
diligence effectively address labour exploitation in global fashion supply chains?, 
in International Journal for Crime, Justice and Social Democracy, 2022, 11(2), 
pp. 1-14.

10 UN Working Group on the issue of human rights and transnational corpo-
rations and other business enterprises, Human rights-compatible international in-
vestment agreements, UN A/76/238, 27 July 2021.
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laws at the entry and post-entry phase of investments and to carry 
out impact assessment of investment projects are relevant. The con-
tribution will first address the concept of corporate climate due dil-
igence and its (non)enactment in HREDD laws. It will then provide 
an overview of the ways in which HREDD laws can affect investors’ 
conduct and establish investor obligations to address climate-related 
harm arising from investment activities.

2.  Corporate climate due diligence

Pursuant to science, our society has overstepped the planetary 
boundary of the climate system11, causing irreversible damage to our 
planet, and pushing Earth beyond the safe limits for humanity12.The 
international community has collectively responded to these findings 
by committing to limit global temperature rise to well below 2°C 
above pre-industrial levels in the Paris Agreement of 201513. Climate 
action, leading to a transition towards climate-resilient development, 
is also included among 17 UN Sustainable Development Goals14. 

Global decarbonisation requires active participation of busi-
nesses, whose engagement in reducing global GHG emissions re-
mains unclear. As adverse impacts of climate change are considered 
a human rights issue, the business and human rights agenda is in-
creasingly discussing “corporate climate due diligence”, and compa-
nies’ duty to respect climate-related human rights. 

The notion of due diligence in the human rights context forms 
Pillar II of UNGPs. It helps companies to fulfil their human rights re-
sponsibilities. The UNGPs’ creator, John Ruggie, defined HRDD as 

11 Stockholm reSIlIence centre, The nine planetary boundaries, 2020, 
available at: https://www.stockholmresilience.org/research/planetary-boundaries/
the-nine-planetary-boundaries.html (accessed 15 January 2024).

12 k. rIchardSon et al., Earth beyond six of nine planetary boundaries, in 
Science Advances, 2023, 9(37), eadh2458.

13 UN Framework Convention on Climate Change, Conference of the Parties: 
Adoption of the Paris Agreement, UN Doc. FCCC/CP/2015/ L.9/Rev.1, New York, 
2015.

14 UN General Assembly, Transforming our world: the 2030 Agenda for Sus-
tainable Development, 21 October 2015, A/RES/70/1.
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“a comprehensive, proactive attempt to uncover human rights risks, 
actual and potential, over the entire life cycle of a project or busi-
ness activity, with the aim of avoiding and mitigating those risks”15. 
It comprises four core steps: identifying any actual and potential hu-
man rights impacts that may be “caused by a business” or “to which 
it may contribute or “be directly linked through its business relation-
ships”; taking appropriate action; tracking the effectiveness of those 
actions; and publicly communicating the company’s human rights 
policies, practices, and outcomes16. The appropriate measures that a 
business is required to take vary depending on whether the business 
“caused”, “contributed to” or is “linked to” the human rights impact 
through a business relationship. Severity of the enterprise’s human 
rights impacts will be assessed by their scale, scope, and irremedia-
ble character.

While there is a growing solid understanding of the key actions 
required by businesses to implement a due diligence process, there 
remains a knowledge gap regarding the precise implications of the 
HRE due diligence in the context of climate change17.

2.1.  Climate change aspects of corporate behaviour in internation-
al standards

Although UNGPs do not explicitly mention climate change (ow-
ing to their 2011 adoption date), academic literature (e.g., Mac-
chi)18, various climate litigation activities (e.g., the Shell decision 
or the Philippine Human Rights Commission report)19 and expert 

15 human rIghtS councIl, Business and human rights: Towards operational-
izing the “protect, respect and remedy” framework, A/HRC/11/13 22 April 2009, 
para. 71.

16 Principle 17 of UNGPs. 
17 c. brIght, k. buhmann, Risk-based due diligence, climate change, human 

rights and the just transition, in Sustainability, 2021, 13(18), 10454 ff.
18 c. macchI, The Climate Change Dimension of Business and Human Rights: 

The Gradual Consolidation of a Concept of “Climate Due Diligence”, in Business 
and Human Rights Journal, 2021, 6(1), pp. 93 ff.

19 See Milieudefensie et al. v. Royal Dutch Shell (Milieudefensie), The 
Hauge District Court C/09/571932 / HA ZA 19-379 26, Judgment May 2021 
(Shell judgment); Republic of the Philippines Commission on Human Rights, 
National Inquiry on Climate Change Report, 2022.
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group initiatives (e.g. the Oslo Principles of 2018)20 increasingly 
articulate corporate responsibility to prevent and remedy human 
rights impacts of climate change. Macchi advocates for a holistic ap-
proach to corporate due diligence that integrates climate change, the 
environment, and human rights21.

Likewise, in June 2023, the UN Working Group on the issue 
of human rights and transnational corporations provided recom-
mendations on how UNGPs can assist States and businesses in ad-
dressing the impacts of climate change on human rights22. Pursu-
ant to the Information Note, the States’ obligations include the duty 
to regulate business conduct and to protect against foreseeable im-
pacts related to climate change. One recommendation specifically 
proposes the enactment of mandatory corporate due diligence legis-
lation requiring businesses to identify and address human rights and 
environmental impacts, including those related to climate change, 
throughout the entire value chain. 

Further, the 2023 OECD Guidelines update mentions for the 
first time climate change, which is considered a key environmental 
impact of business activities to be addressed as part of enterprise’s 
due diligence processes23. Notably, a business should be mindful 
of its GHG emissions and reductions in line with internationally 
agreed global temperature targets based on the best available sci-
ence as well as of the social impacts of transitioning away from en-
vironmentally harmful practices (e.g. mine closures) and moving to-
wards greener industries (e.g. deployment of renewables).

Similar trends can be observed in various litigation efforts and 
evolving climate case law. For example, the Philippine Commission 
on Human Rights, in conducting a national inquiry into the role of 

20 Principles on Climate Obligations of Enterprises, 2nd edition, 2018, availa-
ble at: climateprinciplesforenterprises.org (accessed 15 January 2024).

21 c. macchI, The Climate Change Dimension of Business and Human Rights: 
The Gradual Consolidation of a Concept of “Climate Due Diligence”, in Business 
and Human Rights Journal, 2021, 6(1), pp. 93 ff.

22 Working Group on the issue of human rights and transnational corporations 
and other business enterprises, Information Note on Climate Change and the 
Guiding Principles on Business and Human Rights (June 2023). 

23 OECD, Guidelines for Multinational Enterprises on Responsible Business 
Conduct, Paris, OECD Publishing, 2023.
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fossil fuel producing companies “Carbon Majors” in the climate cri-
sis interpreted corporate human rights due diligence to include cli-
mate impacts24. In its final report, the Commission recommended 
that the Philippine legislature enact a “carbon footprint due dili-
gence” law and impose reporting requirements on private compa-
nies25. Under the Commission’s analysis, key components of a “cli-
mate corporate due diligence” include the recognition of the effect 
of climate duties on the enjoyment of human rights in company’s 
policy statement, the reduction of GHG emissions, and the identifi-
cation of the specific human rights impacts of climate change arising 
from business operations and products, and reporting of company’s 
total GHG emissions throughout its products’ life cycles26. Similar-
ly, the Dutch court referred to UNGPs when interpreting a duty of 
care under Dutch law to conduct due diligence over climate impacts 
of corporate behaviour27. 

The above actions illustrate a progressive development in the 
concept of a corporate climate due diligence in international stand-
ards on corporate behaviour. 

2.2.  Climate change in mandatory human rights due diligence laws 

Following the developments in soft-law instruments numerous 
countries have moved from voluntarism towards enacting HREDD 
laws, making HRE due diligence legally binding28. These regulations 
require corporations by law to conduct due diligence across their 
operations and supply chains to assess HRE risks, investigate HRE 
abuses, adopt prevention plans and report on due diligence mat-
ters. These domestic legal frameworks establish companies’ legally 

24 rePublIc oF the PhIlIPPIneS commISSIon on human rIghtS, National Inquiry 
on Climate Change Report, 2022.

25 Ibid., p. 146.
26 Ibid., pp. 84-85.
27 Milieudefensie et al. v. Royal Dutch Shell (Milieudefensie), The Hauge 

District Court C/09/571932 / HA ZA 19-379 26, Judgment May 2021 (Shell 
judgment). 

28 c. vIllIerS, New Directions in the European Union’s Regulatory Framework 
for Corporate Reporting, Due Diligence and Accountability: The Challenge of 
Complexity, in European Journal of Risk Regulation, 2022, 13(4), pp. 548, 566.
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enforceable HRE obligations, respectively link a breach of due dil-
igence obligations to civil liability and/or administrative sanctions. 
This marks a shift form the soft-law foundation of UNGPs’ Pillar 
II towards a hard-law approach29.This approach, however, limits 
the range of companies obligated to undertake due diligence under 
HREDD laws, and can also narrow the scope of the value chain. 

HREDD laws are in their early stages. The first legislation to 
impose human rights due diligence obligations on companies was 
the French Duty of Vigilance Law in 2017, serving as inspiration 
for other countries. Dutch law, which followed in 2019, mandates 
all companies selling goods or services to Dutch consumers to carry 
out human rights due diligence concerning child labour30. Germa-
ny’s Act on Supply Chain Due Diligence and Norway’s Transparency 
Act31 were adopted in 2021 and similar initiatives in other countries 
are under preparation, most notably in the EU32. The only enacted 
laws covering both the environment and human rights are those of 
France and Germany. None specifically addresses climate change. 

Under the French Duty of Vigilance Law, large companies need 
to develop a vigilance plan that shall “identify risks and prevent se-
vere impacts on human rights and fundamental freedoms, on the 
health and safety of persons, and on the environment”33. Liability 
would arise where companies fail to fulfil their obligations, such as 
the absence of a plan or flaws in its implementation34. The exercise 
of due diligence extends to the company’s operations, its controlled 
subsidiaries and suppliers with whom the corporation maintains an 

29 m. kraJewSkI, Mandatory Human Rights Due Diligence Laws: Blurring the 
Lines between State Duty to Protect and Corporate Responsibility to Respect?, in 
Nordic Journal of Human Rights, 2023, pp. 1-14.

30 Act on the introduction of a duty of care in relation to distribution of goods 
and services prevention of Child Labour originating from child labour (Act on the 
Duty of Care in relation to Child Labour) of 13 November 2019.

31 Act on business transparency and work with fundamental human rights 
and decent work (Transparency Law) of 12 October 2021.

32 For example, Austria, Denmark, Finland, Switzerland.
33 French Duty of Vigilance Law, article 1.
34 euroPean coalItIon For corPorate JuStIce, French Corporate Duty of 

Vigilance Law: Frequently Asked Questions, Brussels, 2017, available at: https://
media.business-humanrights.org/media/documents/files/documents/French_
Corporate_Duty_of_Vigilance_Law_FAQ.pdf (accessed 15 January 2024). 

https://media.business-humanrights.org/media/documents/files/documents/French_Corporate_Duty_of_Vigilance_Law_FAQ.pdf
https://media.business-humanrights.org/media/documents/files/documents/French_Corporate_Duty_of_Vigilance_Law_FAQ.pdf
https://media.business-humanrights.org/media/documents/files/documents/French_Corporate_Duty_of_Vigilance_Law_FAQ.pdf
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established commercial relationship. Holding corporations account-
able can be challenging as the law imposes an obligation of process 
and not of result35, and the burden to prove the company’s fault and 
a causal link between the fault and the damage suffered lies on the 
claimant36. Apart from the civil liability mechanism, any interested 
party can seek an injunction from a French court to order the com-
pany to comply with the law.

Although commentators of the French Duty of Vigilance Law 
focused on the human rights and health and safety angles of the 
corporate due diligence duty, the environment aspect was used in 
the first complaints. One notice was specifically targeted at climate 
change. In a case against a French oil company, Total, citizens and 
non-governmental organisations asked the court to order Total to 
publish, as part of its obligations to prevent environmental damage 
resulting from its activities, a plan to reduce its direct and indirect 
GHG emissions and to align its operations with the Paris Agree-
ment’s temperature goal. Total has so far resisted the application 
on procedural grounds37. What “effective implementation” of a vigi-
lance plan means in the climate context remains to be seen. 

Risks to the environment are to some extent covered by the Ger-
man Law on Supply Chain Due Diligence38 where certain produc-
tion related conventions can be violated (e.g. the Minamata Con-
vention on Mercury of 2013)39. The law further refers to the risk of 
polluting soil, water and air if this leads to violations of the rights to 
food, drinking water, sanitation and health40. Due diligence obliga-
tions include the adoption of a policy statement, establishment of a 

35 S. deva, Mandatory human rights due diligence laws in Europe: A mirage 
for rightsholders?, in Leiden Journal of International Law, 2023, 36(2), p. 407.

36 euroPean coalItIon For corPorate JuStIce, French Corporate Duty of 
Vigilance Law: Frequently Asked Questions, Brussels, 2017. 

37 Notre Affaire à Tous and Others v. Total Energies SE, Versailles Court of 
Appeal, [2023] NO. RG 22/03403.

38 M. kraJewSkI, K. tonStad, F. wohltmann, Mandatory human rights due 
diligence in Germany and Norway: Stepping, or striding, in the same direction?, in 
Business and Human Rights Journal, 2021, 6(3), p. 554.

39 German Supply Chain Due Diligence Law, Article 2(3).
40 M. kraJewSkI, K. tonStad, F. wohltmann, Mandatory human rights due 

diligence in Germany and Norway: Stepping, or striding, in the same direction?, in 
Business and Human Rights Journal, 2021, 6(3), p. 554.
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risk management system, preventive and remedial measures, regu-
lar risk analysis, documentation, and reporting41. Their scope is de-
termined by the appropriateness test. The obligations extend to the 
company’s own operations and the activities of direct suppliers. In-
direct suppliers are covered when the company acquires substantiat-
ed knowledge of a potential violation. The Act provides for a public 
supervision with administrative fines. A specific liability mechanism 
is not included.

The proposed EU sustainability due diligence directive42 repre-
sents the most advanced regulatory framework on companies’ du-
ties to prevent and address adverse human rights impacts in their 
own activities and global value chains, including environmental 
ones. At a conceptual level, it acknowledges the importance of ad-
dressing climate change through a stand-alone provision on a cli-
mate transition plan that certain companies will have to implement 
to ensure that their business model and strategy are compatible 
with the transition to a sustainable economy and the temperature 
targets of the Paris Agreement. The draft CS3D is currently subject 
to trialogue negotiations. Both the initial European Commission’s 
and the Council’s Proposal exclude climate change from the scope 
of the company’s due diligence obligations43. The text from the EU 
Parliament’s legal affairs committee44 comes closest to integrating 
climate concerns. At the time of writing uncertainty exists regard-
ing whether the broader concept of “sustainability due diligence” 
will ultimately include climate aspects in the mandatory due dili-
gence exercise or not. 

From the perspective of business and human rights agenda, the 
aims of the HREDD laws are similar, requiring companies to active-
ly assess their internal structures and identify, prevent or minimise 
their negative impacts. All seek to align with existing international 
standards. Nevertheless, these laws differ significantly as regards the 

41 Ibid., p. 555.
42 CS3D, cit. 
43 Article 29 (d).
44 Report on the proposal for a directive of the European Parliament and of 

the Council on Corporate Sustainability Due Diligence and amending Directive 
(EU) 2019/1937, 23 April 2023. 
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scope of due diligence obligations, coverage of climate change, and 
liability provisions. 

Given limited experience with HREDD laws, the company’s en-
forceable obligations and liability for failing to carry out climate due 
diligence still need to be fully evaluated, as the due diligence obli-
gations can expand corporate liability to cover climate change while 
also potentially create new defences to exempt businesses from lia-
bility45. The company could defend itself by pointing to the specif-
ic HREDD policies, processes, and systems it has incorporated in-
to its corporate governance, and its leadership. Due diligence only 
imposes due diligence obligations on companies, not human rights 
obligations. If a human rights violation occurs within a company’s 
supply chain, victims may not be able to bring a claim against the 
company for the violation itself, but only for the failure to conduct 
due diligence46. Additionally, due diligence entails the responsibili-
ty to identify and address risks of adversely affecting human rights, 
rather than a responsibility to completely avoid any violation of hu-
man rights47. The CS3D anticipates civil liability for damages if the 
company’s failure to take “appropriate measure” (to prevent, miti-
gate, bring to an end, or minimize the adverse impact and damage) 
results in an adverse human rights or environmental impact, lead-
ing to damages suffered by the claimant as a consequence of the ad-
verse impact.

In the climate context, liability attaches to the duty of care and 
occurrence of harm under the CS3D, rather than the company’s fail-
ure to reduce GHG emissions or to achieve certain climate target. 
As explained in Recital 15 of the CS3D, the due diligence obliga-
tions should be “obligations of means”. Moreover, the spatially and 
temporally dispersed nature of climate-related human rights impacts 

45 m. raJavuorI, a. SavareSI, h. van aSSelt, Mandatory due diligence laws 
and climate change litigation: Bridging the corporate climate accountability gap?, 
in Regulation & Governance, 2023, 7. 

46 m. kraJewSkI, Mandatory Human Rights Due Diligence Laws: Blurring the 
Lines between State Duty to Protect and Corporate Responsibility to Respect?, in 
Nordic Journal of Human Rights, 2023, pp. 1-14.

47 c.m. o’brIen, J. chrIStoFFerSen, The Proposed European Union Corporate 
Sustainability Due Diligence Directive Making or breaking European Human 
Rights Law?, in Anales de Derecho, 2023, pp. 177-201.
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poses certain operational constraints on conducting climate due dil-
igence48, and the implementation of climate due diligence contin-
ues to evolve49. Finally, it is noteworthy that many of the existing or 
pending legislative proposals do not adequately address access to 
justice for HREDD violations (e.g., legal aid, burden of proof, ac-
cess to documents)50.

Whether the concept of due diligence is generally an appropri-
ate tool for changing corporate behaviour and holding companies 
accountable for the negative impacts of their activities in the sup-
ply chain is a separate question that has not yet been answered une-
quivocally. Given that there is as yet insufficient empirical research 
to assess the contribution of corporate due diligence obligations to 
the prevention and remediation of corporate human rights abuses, 
mention may be made of the reservations that have generally been 
expressed about the effectiveness of due diligence51. In particular, 
the literature has pointed out that HRE due diligence is primarily a 
self-regulatory procedural approach and as such prioritizes the pro-
cess of implementing due diligence over actual outcomes, which car-
ries the risk of a “formalistic approach to compliance on paper”52. 

Assuming that, for purposes of this contribution, an HREDD 
law contains robust provisions on corporate climate due diligence, 

48 J. dehm, Beyond Climate Due Diligence: Fossil Fuels, “Red Lines” and 
Reparations, in Business and Human Rights Journal, 2023, 8(2), pp. 151-179.

49 S.l. cheong, Human Rights Due Diligence and the Climate Change Di-
mension: Implications for Investor Responsibility in International Investment Law, 
in Climate Law, 2023, 13, p. 192. The clarification will also be needed regarding 
the interpretation of the value chain scope. 

50 J. nolan, Chasing the next shiny thing: Can human rights due diligence 
effectively address labour exploitation in global fashion supply chains?, in Inter-
national Journal for Crime, Justice and Social Democracy, 2022, 11(2), pp. 1-14.

51 See e.g. r. mccorquodale, J. nolan, The Effectiveness of Human Rights 
Due Diligence for Preventing Business Human Rights Abuses, in Netherlands In-
ternational Law Review, 2021, 68, pp. 455-478; J. nolan, Chasing the next shiny 
thing: Can human rights due diligence effectively address labour exploitation in 
global fashion supply chains?, in International Journal for Crime, Justice and So-
cial Democracy, 2022, 11(2), pp. 1-14; J. dehm, Beyond Climate Due Diligence: 
Fossil Fuels, “Red Lines” and Reparations, in Business and Human Rights Journal, 
2023, 8(2), pp. 151-179.

52 See e.g. I. landau, Human rights due diligence and the risk of cosmetic 
compliance, in Melbourne Journal of International Law, 2019, 20, pp. 221 ff.
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outlining detailed and clear climate-related duties of companies, the 
next section will analyse the implications of these national laws for 
investors’ duties within the investment law architecture. 

3.  Climate responsibility of investors under international invest-
ment agreements 

3.1. Investor rights without obligations 

Most IIAs, especially those pre-dating 2010, impose obligations 
only on States and confer rights on investors, including the possi-
bility to bring claims against States before the investor-state dispute 
settlement mechanism (ISDS)53. Provisions on investor obligations 
are missing and the international investment regime provides limit-
ed opportunities to hold foreign investors accountable for HRE vio-
lations linked to the investment activities54. To counterbalance this 
situation, several States have started incorporating investor respon-
sibility provisions in IIAs using the principles of corporate social re-
sponsibility (CSR), such as UNGPs and OECD Guidelines. In the fu-
ture, CSR clauses in treaty drafting is likely to be followed by clauses 
referencing domestic HREDD legislation. This would provide a le-
gal basis for requiring investors to conduct human rights and envi-
ronmental (including climate) due diligence. Such approach is still 
to develop but arguably would create a comparable legal situation as 
if investor obligations to conduct human rights due diligence were 
directly stipulated in IIAs55. 

Climate change considerations tend to be perceived an inher-
ent component of HRE due diligence under soft-law instruments. 
In international investment law climate change has assumed a con-
tentious role. While foreign investments are important for the tran-
sition to low-carbon economy, ISDS is viewed as having detrimen-

53 UN WG, Human rights-compatible international investment agreements, 
UN A/76/238, 27 July 2021.

54 Ibid. 
55 S.l. cheong, Human Rights Due Diligence and the Climate Change 

Dimension: Implications for Investor Responsibility in International Investment 
Law, in Climate Law, 2023, 13, pp. 188-212.
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tal impacts on the ability of host States to adopt climate mitigation 
measures56. Arguably, the company’s decision to bring an invest-
ment claim before ISDS should itself be subjected to the HREDD 
process to assess potential adverse impacts57. 

The HRE obligations for investors can be primarily established 
by including provisions to this effect in IIAs. If such provisions re-
quire foreign investors to comply with domestic law of the host State 
or to conduct impact assessment, the HREDD regulations will clear-
ly apply to the case via the reference to domestic law. HREDD laws 
can also be relevant for human rights abuses and environmental 
harms related to the investment even if the IIA does not contain any 
provisions on investor’s obligations. This situation will be analysed 
based on the so-called “legality” or “in accordance with law” clauses. 

3.2.  Provisions in IIAs regarding Investor Obligations 

3.2.1.  Investor legality clauses incorporating HREDD laws in IIAs

First, it must be mentioned that CSR, human rights or sustain-
ability development provisions are already present in some IIAs and 
they either urge States as contracting parties to the relevant IIA to 
encourage companies to adhere to the international standards on re-
sponsible business conduct (such as UNGP or OECD Guidelines) in 
conducting their activities in the host State58, or they address direct-
ly investors59. In the latter scenario, investors are usually encouraged 

56 See IPCC, AR6 Mitigation (2022), TS-120. Similarly, the Special Rappor-
teur on the promotion and protection of human rights in the context of climate 
change recommended the repeal of the ECT, pointing to use of the ISDS by fossil 
fuel producers suing States for taking policy actions to reduce the use of fossil fu-
els. UN Doc A/77/226.

57 S. trIeFuS, The UNGPs and ISDS: Should Businesses Assess the Human 
Rights Impacts of Investor–State Arbitration?, in Business and Human Rights 
Journal, 2023, 8(3), pp. 329-351.

58 See Canada-Mongolia BIT of 2016, Article 14: “Each Party should encour-
age enterprises […] to voluntarily incorporate internationally recognized standards 
of corporate social responsibility in their practice[s]”.

59 See India-Kyrgyzstan BIT of 2019, Article 12: “Investors and their enter-
prises operating within its territory of each Party shall endeavour to voluntarily in-
corporate internationally recognized standards […] in their practice[s]”.
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in IIAs to implement, on voluntary basis, CSR into their practices. 
These clauses have so far produced limited results in terms of ensur-
ing effective investor accountability due to their vague and hortatory 
language60, lack of recognition of affected communities as beneficiar-
ies of investor obligations or lack of provisions on access to remedy61. 

A stronger version of direct IIA’s provisions require investors 
to respect domestic law, which includes mandatory HREDD regula-
tions. Currently, these clauses are present in certain model bilater-
al investment treaties (BITs) and rare IIAs. For example, the 2019 
Dutch Model BIT stipulates that “[i]nvestors and their investments 
shall comply with domestic laws and regulations of the host state, 
including laws and regulations on human rights, environmental pro-
tection and labour laws”62. It further underlines “the importance of 
investors conducting a due diligence process to identify, prevent, 
mitigate and account for the environmental and social risks and im-
pacts of its investment”63. An example of an investor legality clause 
in an effective IIA is OIC Investment Agreement64, whose Article 9 
has been already tested in practice65.

Provisions obliging investors to continuously comply with do-
mestic laws, including the HREDD laws, if adopted by the relevant 
host State, are considered to strengthen the investor’s obligations. 
They provide the possibility to elevate a breach of domestic law to the 
international sphere and to bring such claim before an investment tri-
bunal, especially by way of a counterclaim by the host State66. Refer-

60 y. levaShova, The accountability and corporate social responsibility of 
multinational corporations for transgressions in host states through international 
investment law, in Utrecht Law Review, 2018, 14(2), pp. 40-55.

61 n. bueno, a.y. vaStardIS, I.n. dJeuga, Investor Human Rights and En-
vironmental Obligations: The Need to Redesign Corporate Social Responsibility 
Clauses, in The Journal of World Investment & Trade, 2023, 24(2), pp. 179-216.

62 Article 7.1. of Netherlands Model BIT.
63 Netherlands Model BIT, Article 7.2.
64 Agreement on Promotion, Protection and Guarantee of Investments 

amongst the Member States of the Organization of the Islamic Conference (1981). 
65 Hesham Talaat M. Al-Warraq v. The Republic of Indonesia, Final Award 

(15 December 2014), paras. 631, 645, 663.
66 m. kraJewSkI, A nightmare or a noble dream? Establishing investor 

obligations through treaty-making and treaty-application, in Business and Human 
Rights Journal, 2020, 5(1), pp. 105-129.
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ring to these laws ensures that the tribunal can apply them as part of 
the applicable law, as for example anticipated in Article 42(1) of the 
ICSID Convention. The investor’s obligation to comply with domes-
tic law throughout the investment duration should explicitly refer to 
HREDD laws, mirroring similar references to human rights and envi-
ronmental laws67. Additionally, referencing HREDD laws of the host 
States poses no risk for treaty drafters of imposing more stringent ob-
ligations on foreign investors compared to domestic investors within 
the host State, as can be the case with CSR clauses. 

Direct investor clauses can be further reinforced by provisions 
on investor liability and procedural issues. For example, Article 20 
of the 2016 Morocco-Nigeria BIT (not yet in force) stipulates that 
claims over investor’s liability for acts or decisions, which lead to 
significant damage, personal injuries or loss of life in the host State, 
shall be possible to be brought before domestic courts of the inves-
tor’s home State. This addresses a corporate veil hurdle that victims 
of human rights violations done by foreign investor’s subsidiary in 
the host State usually face when pursuing claims directly against the 
foreign investor in its home jurisdiction. This novel clause also un-
derlines the home State potential to exercise legal control over the 
activities of their multinational corporations operating abroad and 
to ensure that they act in accordance with international standards on 
responsible business conduct. 

Moreover, if the HREDD law of the host State contains liabili-
ty provisions, affected third parties, which are outside the IIA’s in-
vestor-state regime, for example local communities, could be able 
to bring a claim against the foreign investor or its mother company 
in the host State courts for human rights and environmental harms 
caused by the foreign investor. This claim would be, however, based 
on the HREDD law and not investment law. 

HREDD laws and investor liability provisions in the IIAs should 
mutually reinforce each other in terms of access to remedy, remov-
ing procedural and jurisdictional barriers and to provide victims 

67 n. bueno, a.y. vaStardIS, I.n. dJeuga, Investor Human Rights and En-
vironmental Obligations: The Need to Redesign Corporate Social Responsibility 
Clauses, in The Journal of World Investment & Trade, 2023, 24(2), pp. 179-216.
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with multiple avenues where to best pursue their claims for harms 
related to investments and overcome complex corporate investment 
structures. Clarifying the conditions of foreign investor liability for 
human rights and environmental violations in the domestic courts of 
the home State and of the host State can rectify the current imbal-
ance in investor’s rights and obligations68. 

3.2.2.  EIA and SIA impact assessment clauses 

Some BITs have also integrated pre-establishment obligations 
that require investors to conduct environmental (EIA) and social 
(SIA) impact assessments. Although EIA and SIA are distinct pro-
cesses, they can overlap with some elements or parts of a human 
rights due diligence process as understood under UNGPs69. These 
IIA’s provisions usually refer to impact assessments in accordance 
with host state laws. Progressive clauses can be found in the (not 
yet ratified) 2016 Morocco-Nigeria BIT, which mandates investors 
to conduct a pre-establishment EIA in accordance with the laws of 
either the host State or the home State, whichever is more stringent 
regarding the specific investment, and to maintain an environmen-
tal management system once the investment is made, such as ISO 
1400, especially for high-risk industrial enterprises70. 

To the extent that domestic laws include a climate change aspect 
in the EIA, the requirement to assess the climate impacts of the rel-
evant investment would be interwoven into the obligation of foreign 
investors under IIAs. 

3.3.  Provisions in IIAs referring to host States regulations

Many IIAs, including non-reformed ones, contain a requirement 
that investments covered by the IIA must be made “in accordance 
with the [host State’s] laws”. These provisions have been mostly in-
terpreted to exclude “illegal investments”, i.e. made in breach of 

68 Ibid.
69 See commentary to principle 18 of UNGPs.
70 Articles 14 and 18 of the Morocco-Nigeria BIT.
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relevant laws, from IIA’s protection, leading to the dismissal of in-
vestment claims71.Additionally, numerous arbitral tribunals have 
implied the legality requirement of investment based on generally 
accepted or international legal principles72. For example, a foreign 
investor in Kenya was denied protection under the IIA without ex-
plicit legality requirement for its failure to comply with the Kenyan’s 
regulations on environmental impact assessment73. This case also il-
lustrates that a violation of an environmental norm of the host State 
in the process of obtaining a special mining license was considered 
a disrespect of a “significant legal requirement of the host State”, 
which sufficed for an illegality defence74. 

The question is the extent to which the legality requirement can 
be leveraged to incorporate HREDD obligations, as stipulated in do-
mestic law, into the investment context. Is HREDD law a fundamen-
tal norm or important law to the host State? To what extent must 
the investor’s flagrant disregard for such law be in order to consti-
tute a serious breach, prompting a tribunal to decline jurisdiction, 
thereby denying BIT protection to the investment?

Considering arbitral practice, which is far from uniform, sev-
eral hurdles for asserting an illegality defence based on HREDD 
law must be taken into account. Notably, not all violations of the 
host State’s laws result in the disqualification of investment pro-
tection, the alleged illegality must arise in the making of the invest-
ment, constitute a serious breach, and the gravity of the illegality 
must be evaluated against the sanction of declining jurisdiction 
over the investment dispute75. Specifically, breaches of the host 
State law must concern its fundamental norms, leading to the nul-

71 c. mouawad, J. beeSS und chroStIn, The illegality objection in investor–
state arbitration, in Arbitration International, 2021, 37(1), pp. 57-95.

72 Ibid., pp. 63 ff.
73 Cortec Mining Kenya Limited, Cortec (Pty) Limited and Stirling Capital 

Limited v. Republic of Kenya, ICSID Case No. ARB/15/29, Award (22 October 
2018) paras. 333 and 365.

74 Ibid., para. 321.
75 c. mouawad, J. beeSS und chroStIn, The illegality objection in investor–

state arbitration, in Arbitration International, 2021, 37(1), p. 58. See also the three-
step analysis summarized in Vladislav Kim and others v. Republic of Uzbekistan, 
ICSID Case No. ARB/13/6, Decision on Jurisdiction (8 March 2017).
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lification of the investment, or serious breaches by the investor of 
these fundamental norms76. 

Taking into account the aforementioned Kenyan case, where the 
tribunal rejected an investment claim upon finding that the environ-
mental license was of a “fundamental importance in an environmen-
tal vulnerable area” and the investor’s conduct showed “serious dis-
respect” for the host State’s environmental policies, coupled with 
insights from scholarly writings, it seems plausible that a tribunal 
could refuse jurisdiction over an investment made in violation of 
human rights law77. However, a breach of due diligence obligation 
does not necessarily equate to a violation of human rights law78 and 
the non-compliance with HREDD law does not necessarily meet the 
proportionality test. In other words, concerning the HREDD law, 
the combination of the seriousness of the investor’s conduct and 
the importance of the violated HREDD law may or may not lead to 
“a compromise of a correspondingly significant interest of the Host 
State” in a particular case79. 

Moreover, the alleged illegality must arise in the phase of estab-
lishing the investment and relate to domestic investment regulations 
for the claim to be dismissed under the legality requirement clauses. 
The HREDD laws, as they stand now, are typically not tied to secur-
ing environmental approvals or other permitting rules, the non-com-
pliance with which would lead to the nullification of the relevant li-
cense or render the investment void ab initio. 

Nevertheless, the illegality or investor’s misconduct occurring 
during the operation of the investment is not devoid of relevance. 
Pursuant to UNGPs, investors are expected to conduct due diligence 
to evaluate the impacts of their investments and operations through-
out their life cycle. Post-establishment illegality can serve as a de-
fence against claimed violations of treaty standards and play a role 

76 Ibid., p. 73. 
77 b. choudhury, cit. 
78 m. kraJewSkI, Mandatory Human Rights Due Diligence Laws: Blurring the 

Lines between State Duty to Protect and Corporate Responsibility to Respect?, in 
Nordic Journal of Human Rights, 2023, pp. 1-14.

79 Vladislav Kim and others v. Republic of Uzbekistan, ICSID Case No. 
ARB/13/6, Decision on Jurisdiction (8 March 2017), paras. 404, 398.
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in the assessment of damages. If the investor acts illegally, the host 
State can request corrective measures and impose sanctions availa-
ble under its domestic law. If the investor deems these sanctions un-
justified, it has the right to challenge the State’s conduct before an in-
vestment tribunal. Non-compliance with the HRE due diligence ob-
ligations can be a “serious mater”, especially if a damage is caused. 
The difficulty is that these laws are usually addressed to companies 
doing business in the relevant jurisdiction in contrast to those who 
own or control them, which are typically foreign investors. This can 
be overcome by an explicit IIA’s provision requiring the investor to 
comply with HREDD law (as described in section above). 

Additionally, the case law suggests that the investor has an ob-
ligation to exercise due diligence before making the investment, in 
particular to assure itself that its investment comply with the law80. 
The investor’s conduct and the lack of due diligence for climate-re-
lated human rights impacts can help to better contextualize the inter-
pretation of IIAs beyond the illegality defence81. Investor’s non-com-
pliance with the due diligence obligations under the HREDD laws 
may be examined as part of the context in assessing treaty breaches 
and lead to no or diminished protection under the substantive stand-
ards of treatment at the merits stage, including in determining com-
pensation82. For instance, investing in a high-carbon industry with-
out conducting an environmental (climate) due diligence can under-
mine an investment claim based on the fair and equitable treatment 
and investor’s legitimate expectations where the investor ought to 
have known of climate risks of such investments. Economic and so-
cio-political circumstances in the host State, including for example 
publication of its National Determined Contributions under the Par-
is Agreement, can signal future regulations, which can have disrup-
tive effects on such investments. Investor’s conduct is thus put into 
broader context in considering whether an IIA breach has occurred. 

80 c. mouawad, J. beeSS und chroStIn, The illegality objection in investor–
state arbitration, in Arbitration International, 2021, 37(1), pp. 77 ff. Alasdair Ross 
Anderson and others v. Republic of Costa Rica, ICSID Case No. ARB(AF)/07/3, 
Award 19 May 2010, para. 58.

81 b. choudhury, cit.
82 See. Article 23 of the Netherlands Model BIT.
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As part of the home State law, HREDD requirements can form 
a condition to development assistance or receipt of export credits83. 
Further, these laws can provide access to remedy in the home States 
for the harm caused in the host States. However, most HREDD laws, 
save for the French Duty of Vigilance Law, still do not provide for li-
ability mechanism for companies operating abroad84. They however 
would require the foreign investor (a company incorporated in the 
home State) to cover its investment in the due diligence process and 
to take into account the risks of the activities of the investment tak-
ing place in the host State and to report on them. Such duties could 
trigger a separate claim under the home State HREDD law. 

3.4.  Counterclaims 

The relevance of domestic law, including HREDD regulations, 
is closely linked to the potential to assert counterclaims alleging in-
vestor misconduct based on host State’s law. In practice, host States 
have used the mechanism of counterclaims rarely due to jurisdic-
tional and procedural requirements85, but recent positive results 
concerning environmental harms might signal a change of course86. 
When analysing the merits of counterclaims, tribunals have taken 
into consideration the investor’s lack of diligence with respect to en-
vironmental laws. 

In the future, counterclaims could be an option to enforce direct 
obligations of investors. Some new IIAs explicitly mention the host 
State’s right to assert counterclaims against the investor, thereby af-

83 OECD, Promoting Sustainable Global Supply Chains: International 
Standards, Due Diligence and Grievance Mechanisms, 2017, p. 15.

84 n. bueno, c. brIght, Implementing human rights due diligence through 
corporate civil liability, in International & Comparative Law Quarterly, 2020, 
69(4), pp.789-818.

85 h. thomé, Holding Transnational Corporations Accountable for Environ-
mental Harm Through Counterclaims in Investor-State Dispute Settlement: Myth or 
Reality?, in The Journal of World Investment & Trade, 2021, 22(5-6), pp. 651-686.

86 Burlington Resources, Inc. v. Republic of Ecuador, ICSID Case No. 
ARB/08/5, Decision on Counterclaims (7 February 2017); Perenco Ecuador Lim-
ited v. Republic of Ecuador, ICSID Case No. ARB/08/6, Interim Decision on the 
Environmental Counterclaim (11 August 2015). 
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firming the tribunal’s jurisdiction87. Additional clarifications regard-
ing potential remedies for breaches of HREDD laws, including their 
quantification, will be necessary to facilitate straightforward host 
State’s counterclaims. 

Emerging progressive IIA’s provisions define the implication of 
investor’s non-compliance, including, for example, the ability of the 
host State to deny benefits of the BIT protection if investors do not 
conduct meaningful human rights due diligence, are involved with 
human rights abuses or “caused serious environmental damage in 
the territory of the host party”88. 

4.  Conclusions

The concept of HREDD, seeking to foster corporate action on 
human rights and environmental risks, is well-supported in the busi-
ness and human rights field and is increasingly being codified in 
national HREDD laws. These laws compel companies to engage 
in risk-based due diligence to identify, prevent, and mitigate hu-
man rights-related impacts of business operations through the val-
ue chain. They vary significantly, including differences regarding 
whether they require businesses to investigate and address the risks 
of adverse impacts of their activities on climate change. 

Most HREDD laws so far do not expressly include climate im-
pacts into the company’s duty to conduct HRE due diligence. We 
are still yet to reach the clarity on corporate climate accountabil-
ity, which needs a strong national regulatory framework with ef-
fective supervisory and enforcement mechanisms. Furthermore, the 
HRE due diligence is a flexible concept that allows room for deci-
sion-makers. In an individual case, the regime can provide better 
HRE protection in general but can lead to protection of the inves-
tor that duly conducted climate due diligence. The field is, however, 
evolving. A significant step can present the EU Corporate Sustain-

87 See Colombia-United Arab Emirates BIT, which establishes a mechanism 
for obtaining an investor’s consent for counterclaims.

88 Colombia Model BIT of 2017, p. 12.
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ability Due Diligence Directive, currently under negotiation, which 
also extends its scope to certain non-EU companies. In addition to 
HRE due diligence, businesses are to implement a climate transition 
plan detailing steps to reduce GHG emissions and achieve climate 
neutrality.

There are several ways in which climate due diligence can be 
considered in the international investment regime. To the extent the 
HREDD laws impose climate responsibility over companies, IIAs 
can serve as a vehicle to introduce investor’s responsibility over cli-
mate impacts of investments and strengthen current CSR clauses 
in the IIAs, which are mostly of hortatory and non-binding nature. 
This can be done by either directly introducing investor due dili-
gence obligations in the IIA or by referencing HREDD laws. Legal-
ity clauses requiring continuous investor’s compliance with domes-
tic law of the host State or specifically with HREDD laws are so far 
rare in IIA practice, however, have the potential to establish inves-
tor obligations, including those on climate impacts of investments. 
They provide the possibility to elevate a breach of domestic law to 
international level. On the other hand, legality investment clauses 
(“in accordance with law”) are present in many (non-reformed) IIAs 
and can be invoked as a defence against claims based on illegal in-
vestments. The HREDD laws, as they stand now, are typically not 
tied to securing environmental approvals or other permitting rules, 
the non-compliance with which would render the investment void 
ab initio. The non-compliance with HREDD laws will unlikely lead 
to the illegality of investment and denial of the tribunal’s jurisdiction 
to hear the investment claim under current IIAs. Post-establishment 
illegality can serve as a defence against claimed violations of treaty 
standards, affect the assessment of damages or form a basis for host 
States bringing counterclaims. 

Incorporating HREDD laws into IIAs with implications for in-
vestor’s non-compliance could provide an additional avenue of how 
to prevent climate-related adverse impacts on human rights and en-
vironment of typical investment activities linked to natural resourc-
es. As HREDD laws mandate companies to resolve disputes at an 
early stage, they can contribute to the prevention of investment dis-
putes. 





SeSSIon II

SUSTAINABLE DEVELOPMENT, THE MARITIME 
SECTOR AND SUSTAINABLE MOBILITY





ENVIRONMENTAL PROTECTION AND ECONOMIC 
DEVELOPMENT IN THE MARITIME SPACE PLANNING

Greta Tellarini

1.  Introduction

The gradual and increasing demand for maritime space for pur-
poses of a different nature (maritime transport, fishing, aquaculture, 
tourism, exploitation of natural resources, energy production activ-
ities from renewable sources, conservation of ecosystems and bio-
diversity, and underwater cultural heritage)1 calls for an integrated 
space planning and management strategy. 

In particular, the innumerable human activities, which may take 
place at sea, governed by various regulatory sources, which assign 
the relevant administrative powers to distinct entities, at different 
territorial levels, and affecting different public interests (from ma-
rine and coastal environmental protection to economic development) 
require interventions of coordination of powers aimed at ensuring 
the coexistence of sea uses, imposing a unified implementation man-
agement of planning that takes into account the interests involved 
through the application of the various relevant sectoral disciplines2.

1 See a. caraPelluccI, La tutela del mare e delle risorse idriche, in Trattato di 
diritto dell’ambiente, directed by r. Ferrara, m.a. SandullI, vol. III, Milano, 2014, 
p. 813, which states how human activities have acquired the ability to affect the 
seas to an extent once unimaginable.

2 See m. roverSI monaco, La pianificazione marittima in Italia: un percor-
so in atto, in Federalismi.it, 2018, p. 3; g. tellarInI, La pianificazione degli spazi 
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Such a strategy for the management of the seas and maritime 
governance has been developed under the Integrated Maritime Pol-
icy for the European Union3, which aims to foster the sustainable 
development of the seas and oceans and to encourage coordinated, 
coherent and transparent decision-making with regard to EU sec-
toral policies affecting maritime and coastal economies. In the Inte-
grated Maritime Policy, maritime spatial planning is identified as a 
cross-sectoral policy tool, enabling public authorities and stakehold-
ers to apply an integrated, coordinated and cross-border approach.

2.  European legislation establishing a framework for maritime 
spatial planning

The need to promote the sustainable coexistence of activities at 
sea, as well as the appropriate allocation of maritime space among 
the various relevant uses, has urged an intervention to regulate a 
new administrative function, that of “maritime spatial planning”. 
This function is designed to contribute to the effective management 
of maritime activities and the sustainable use of marine and coastal 
resources through the establishment of a coherent, transparent and 
sustainable decision-making process.

To this end, at the European level, the need to delineate a frame-
work relating to the development and implementation by Member 
States of maritime spatial planning that can be implemented through 
the preparation of management plans was assessed. 

Directive 2014/89/EU, which establishes a framework for mar-
itime spatial planning4, aims to promote the sustainable growth of 
maritime economies (so-called Blue economy), the sustainable de-
velopment of marine areas and the sustainable use of marine re-

marittimi, in c. IngratocI, a. marIno (a cura di), Il controllo del traffico della na-
vigazione: stato dell’arte e evoluzione, Napoli, ESI, 2022, pp. 523 ff.; c. teleSca, 
Pianificazione dello spazio marittimo: stato dell’arte e prospettive evolutive, in Riv. 
dir. nav., 2022, pp. 137 ff. 

3 See a. del vecchIo (a cura di), La politica marittima comunitaria, Roma, 
Aracne, 2009.

4 Published in OJEU L 257, Aug. 28, 2014.
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sources (Art. 1). Within the framework of the Integrated Maritime 
Policy for the European Union, this regime requires the development 
and implementation by Member States of maritime spatial planning 
in order to contribute to the achievement of the objectives, set out in 
Article 5 of the directive, taking into account land-sea interactions 
and the strengthening of transboundary cooperation, in accordance 
with the provisions set out in the United Nations Convention on the 
Law of the Sea (Montego Bay, 1982) (Art. 1(2))5.

Under the same directive, “maritime spatial planning” is defined 
as that “process by which the relevant Member State’s authorities 
analyse and organize human activities in marine areas to achieve 
ecological, economic and social objectives” (Art. 3(2)). 

The scope of the directive, as defined in Article 2, is “marine wa-
ters”, corresponding to the waters (and associated seabed and sub-
soil), located beyond the baseline used to measure the extent of ter-
ritorial waters to the boundaries of the area over which the Member 
State exercises jurisdiction, in accordance with the United Nations 
Convention on the Law of the Sea. Thus, included in the definition 
of “marine waters” are the territorial sea, the exclusive economic 
zone and the continental shelf. As a result, those coastal waters, to 
which the national system applies urban and rural planning, are ex-
cluded, provided this being expressly foreseen in the maritime spa-
tial management plans (Art. 2(1)).

In the preparation and implementation of maritime spatial plan-
ning, Member States shall pursue those objectives, set forth in Arti-
cle 5, aimed at sustainable development and growth in the maritime 
sector, with attention to environmental, economic and social dimen-
sions. This shall be done through the application of an “ecosystem 
approach”, as well as the promotion of the coexistence of activities 
and uses of the sea. Management plans, prepared by Member States, 

5 For further discussion, see v. Starace, La protezione dell’ambiente marino 
nella Convenzione delle Nazioni Unite sul diritto del mare, in Diritto internazio-
nale e protezione dell’ambiente marino, Milano, 1983, pp. 804 ff.; t. treveS, La 
Convenzione delle Nazioni Unite sul diritto del mare del 10 dicembre 1982, Mila-
no, 1983, pp. 4 ff.; t. treveS, Il diritto del mare e l’Italia, Milano, 1995, pp. 4 ff.; 
t. ScovazzI, Elementi di diritto internazionale del mare, Milano, 2002, pp. 35 ff.; 
m.m. angelonI, a. SeneSe, Principi applicativi dei principali istituti del nuovo di-
ritto del mare, Bari, 1998, pp. 59 ff. 
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aim “to contribute to the sustainable development of energy sec-
tors at sea, of maritime transport, and of the fisheries and aquacul-
ture sectors, and to the preservation, protection and improvement 
of the environment, including resilience to climate change impacts”, 
as well as may pursue other objectives, such as the promotion of 
sustainable tourism and the sustainable extraction of raw materials 
(Art. 5(2)).

In pursuing these objectives, Member States shall develop mar-
itime spatial management plans, which identify the spatial and tem-
poral distribution of current and future activities and uses of marine 
waters, providing an indicative list of the same, which may include: 
aquaculture areas; fishing areas; facilities and infrastructure for the 
exploration, exploitation and extraction of oil, gas and other ener-
gy resources, minerals and aggregates and the production of energy 
from renewable sources; maritime transport routes and traffic flows; 
military training areas; nature and species conservation sites and 
protected areas; raw material extraction areas; scientific research; 
submarine cable and pipeline routes; tourism; and underwater cul-
tural heritage (Art. 8).

The directive recalls in Art. 6 a number of minimum require-
ments that must necessarily be taken into account in the implemen-
tation phase of maritime spatial planning and which include land-
sea interactions; environmental, economic, and social and safe-
ty aspects; stakeholder involvement; consistency of planning with 
the plan(s) derived from it, such as integrated coastal management; 
stakeholder involvement, in accordance with Art. 9; the use of best 
available data in accordance with Art. 10; effective cross-border co-
operation among Member States, in accordance with Art. 11, and 
the promotion of cooperation with third countries, in accordance 
with Art. 12.

One of the main purposes of Directive 2014/89/EU is to ensure 
the coexistence of uses and activities in the maritime space in a bal-
ancing relationship between competing interests and activities, thus 
making it necessary to coordinate between different sectors for the 
allocation of maritime spaces. 

In this view, planning is proposed as a cross-sectoral tool, en-
abling public authorities and stakeholders to apply “a coordinated, 
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integrated and trans-boundary approach” (recital 3 of the directive). 
It is, therefore, a matter of promoting planning that is integrated, 
that is, that finds implementation through a coordinated and inclu-
sive approach of several management plans so as to have a single 
coherent framework within which to make the relevant decisions.

The directive has also the objective to ensure sustainable de-
velopment, that is, the sustainable growth of maritime economies 
and the sustainable use of sea and coastal resources. To this end, 
the directive itself calls for the need to follow an “ecosystem ap-
proach”, which, now widespread in the various national legal sys-
tems, involves a process of managing land, water and living resourc-
es, aimed at preserving the structure and functioning of the ecosys-
tem and achieving a socially and scientifically acceptable balance be-
tween conservation and resource use6.

From the overall examination of the directive’s framework, 
some general reflections can only be inferred. The legislation, which 
establishes a framework for maritime spatial planning, is set within 
the context of the Marine Strategy Framework Directive 2008/56/
EU7, which represents the pillar of the European Union’s Integrated 
Maritime Policy. 

It establishes common principles for Member States designed 
to foster the sustainable development of the seas and maritime and 
coastal economies by applying the “ecosystem approach”, which re-
quires that the collective pressure of activities be kept within levels 
compatible with the “good environmental status”8 of marine waters.

Directive 2014/89/EU requires each Member State to devel-
op and implement maritime spatial planning, taking into account 

6 See m. roverSI monaco, La pianificazione marittima in Italia: un percorso 
in atto, in Federalismi.it, 2018, p. 5.

7 Published in OJEU L 164, June 25, 2008. Transposed in Italy by Legislative 
Decree No. 190 of October 13, 2010 (published in G.U.R.I. No. 270 of November 
18, 2010).

8 According to Article 3 (point n. 5) of Directive 2008/56/EU, “good envi-
ronmental status” is defined as the “ecological status of marine waters such that 
they preserve the ecological diversity and vitality of seas and oceans that are clean, 
healthy and productive in their own intrinsic condition and the use of the marine 
environment remains at a sustainable level, thereby safeguarding the potential for 
the uses and activities of present and future generations […]”.
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land-sea interactions (Art. 4). When developing management plans, 
Member States must give due consideration to the specific features 
of marine regions, relevant current and future activities and uses, 
natural resources, and the resulting effects on the environment (Art. 
4(5)). Indeed, Directive 2014/89/EU considers the assessment of 
land-sea interactions as an indispensable element in the maritime 
planning process so that full coherence between maritime and land 
strategies and plans can be ensured, achieved through multi-level 
coordination and stakeholder involvement9.

2.1.  The implementation of European legislation on maritime spa-
tial planning in Italy

Italy has diligently implemented Directive 2014/89/EU, within 
the deadline for its transposition, with the approval of Legislative 
Decree No. 201 of October 17, 2016, establishing a framework for 
maritime spatial planning10.

This legislative decree is presented as the national transposition 
of Directive 2014/89/EU, reiterating in its Art. 1, how the planning 
process11 is aimed at “promoting the sustainable growth of mari-
time economies, the sustainable development of marine areas and 
the sustainable use of marine resources”, and ensuring, in line with 
EU legislation, the protection of the marine and coastal environment 
through the application of an ecosystem approach, taking into ac-
count land-sea interactions and the strengthening of transboundary 
cooperation, in accordance with the United Nations Convention on 
the Law of the Sea12. 

9 See g. tellarInI, La pianificazione degli spazi marittimi, in c. IngratocI, 
a. marIno (a cura di), Il controllo del traffico della navigazione: stato dell’arte e 
evoluzione, Napoli, ESI, 2022, pp. 529-530.

10 Published in G.U.R.I. No. 260, November 7, 2016.
11 In the wake of the EU directive, the implementing decree understands 

“maritime spatial planning” as that process by which human activities in marine 
areas are analysed and organized in order to achieve ecological, economic and so-
cial objectives.

12 See c. rovIto, La pianificazione dello spazio marittimo attraverso il D.L.vo 
n. 201/2016 e la Direttiva 2014/89/UE nel quadro dello sviluppo sostenibile, 
available at: www.tuttoambiente.it.
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However, with regard to the establishment of maritime spa-
tial management plans, which according to Directive 2014/89/EU 
should have been prepared as quickly as possible and, in any case, 
no later than March 31, 2021, Italy is among those Member States 
that fall significantly behind schedule, having not yet complied with 
the implementation of these plans by the deadline specified in EU 
regulations.

It may seem reasonable to argue that the delay in the spatial 
planning of sea uses has inevitably slowed down the development of 
those strategic objectives for the realization of the European Union’s 
Agenda for the so-called Blue Economy (2012)13 and for the Euro-
pean Green Deal (2019)14, holding back the growth of leading sec-
tors and today an absolute priority (e.g., renewable energy) for the 
country’s economy. 

Legislative Decree 201/2016 was followed by a Decree of the 
President of the Council of Ministers of December 1, 201715, adopt-
ing guidelines, pursuant to Article 6 of Legislative Decree 201/2016, 
establishing the criteria for the preparation of maritime spatial man-
agement plans and the identification of maritime reference areas, as 
well as those relevant to land-sea interactions16.

These guidelines indicate, more specifically, the methodologi-
cal process for developing maritime spatial management plans. This 
should be done with a view to transparency and simplification, to be 
achieved through internal governance, including the constant involve-
ment of all economic and social stakeholders in the most important 
stages of the decision-making process, also with regard to the plan-
ning and programming tools already in place in the areas of reference.

13 euroPean commISSIon communIcatIon, Blue Growth. Opportunities for 
sustainable growth in the marine and maritime sectors, September 13, 2012 
(COM(2012) 494 final).

14 euroPean commISSIon communIcatIon, The European Green Deal, Decem-
ber 11, 2019 (COM(2019) 640 final).

15 Published in G.U.R.I. No. 19, January 24, 2018.
16 In the development of these guidelines, the state of the art in planning and 

programming was taken into account with the intention of providing guidelines 
with respect to the strategic outcome to which maritime spatial planning should 
strive, identifying and proposing a set of integrated strategic objectives of a general 
nature.
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Proceeding to a coordinated analysis of Legislative Decree No. 
201/2016 and the guidelines, maritime spatial planning pursues the 
objective of contributing to the sustainable development of the ma-
rine energy, maritime transport, fisheries and aquaculture sectors for 
the conservation, protection and enhancement of the environment, 
including resilience to the impact of climate change, ensuring the 
coexistence of relevant activities and uses, as specified in Article 4 
(paragraph 1) of the decree.

It also reiterates the need for planning to be developed and im-
plemented by applying an “ecosystem approach”, which is discussed 
in more detail in the next section. 

The implementation of maritime spatial planning is to be carried 
out through the development of management plans, for each mari-
time area identified by the guidelines, which provide for the spatial 
and temporal distribution of present and future relevant activities and 
uses of marine waters, including, for example, fishing and aquacul-
ture areas, facilities and infrastructure for the exploitation and extrac-
tion of natural resources and the production of energy from renew-
able sources, maritime transport routes, sites of nature conservation 
and natural species, scientific research, tourism, and underwater cul-
tural heritage (Art. 5(1) of the decree and Ch. 1 of the guidelines). 

The guidelines intervene to divide the plannable marine waters 
into distinct maritime areas, each of which is to be the subject of a 
different maritime space management plan. There are three mari-
time areas identified: the Western Mediterranean Sea, the Adriat-
ic Sea, and the Ionian Sea together with the Central Mediterranean 
Sea, which correspond, moreover, to the three marine sub-regions 
of the Mediterranean Sea, already identified by the aforementioned 
Legislative Decree 190/2010, implementing Directive 2008/56/EC 
on Marine Strategy.

However, the management plans may also establish sub-areas, if 
necessary, in view of the extremely varied characteristics of the rel-
evant maritime areas, in addition to the identification of land areas 
relevant to land-sea interactions. The reference is obviously to the 
territorial scope of coastal municipalities and additional specific are-
as to be defined in management plans, which may, for example, con-
sist of UNESCO sites or marine or coastal protected areas.
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While the legislative decree stipulates in Article 5, paragraph 
2, that the management plan for each maritime area should in-
clude strategic environmental assessment and impact assessment, 
where they are provided for, the guidelines state that, in any case, 
precisely because of the nature of its contents, the plan should be 
subjected to VAS (Valutazione ambientale strategica)17 procedure, 
which is suitable for ensuring the application of the “ecosystem ap-
proach”. Moreover, since it is a plan also drawn up for the fishing, 
transport, tourism, and energy sectors, it should, in any case, fall 
within the scope of application of the VAS, pursuant to Article 6 
of Legislative Decree No. 152 of April 3, 2006 (Norme in mate-
ria ambientale)18, which requires the VAS procedure for plans and 
programs that may have significant impacts on the environment 
and cultural heritage19.

The decree also stipulates, in Article 5, paragraph 3, that exist-
ing plans or programs, which take into consideration inland waters 
and the economic and social activities carried out thereto, as well as 
those concerning land-based activities relevant to land-sea interac-
tions, must be included and harmonized with the provisions of mar-
itime space management plans. This raises the question of the rela-
tionship between the maritime spatial management plan and other 
adopted plans or programs. 

17 The assessment of the effects of certain plans and programs on the natural 
environment was introduced in the European Community by Directive 2001/42/
EC, known as the VAS Directive, which came into force on July 21, 2001, and rep-
resents an important contribution to the implementation of Community strategies 
for sustainable development by operationalizing the integration of the environmen-
tal dimension into strategic decision-making processes. At the national level, Di-
rective 2001/42/EC was implemented by Part II of Legislative Decree No. 152 
of April 3, 2006, which came into force on July 31, 2007, subject to subsequent 
amendments and additions. The environmental assessment of plans and programs 
that may have a significant impact on the environment, as set forth in Article 4 of 
Legislative Decree 152/2006, as amended, is intended to ensure a high level of en-
vironmental protection and contribute to the integration of environmental consid-
erations when preparing, adopting and approving said plans and programs by en-
suring that they are consistent with and contribute to the conditions for sustainable 
development.

18 Published in G.U.R.I. No. 88, April 14, 2006.
19 See m. roverSI monaco, La pianificazione marittima in Italia: un percorso 

in atto, in Federalismi.it, 2018, p. 14.
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The aforementioned Article 5 specifies how not only these dif-
ferent and additional plans will have to be taken into account, but 
the same will become part of the maritime space management plans, 
being able, therefore, their contents to be subject to modifications 
in order to ensure full harmonization with what is provided by the 
management plan. 

It seems, therefore, that a fundamental role is assigned to the 
maritime space management plan and, therefore, precedence over 
the individual sector plans. Ch. 14 of the guidelines stipulates that 
the maritime space management plan “precisely because of its char-
acter as an integrated plan, will have a reference role for the individ-
ual sector plans” and will have to “transpose existing planning”, be-
ing intended to “draw an integrated framework in which the sector 
plans will go on to define their sectoral objectives and actions”, in 
line with what the same EU directive on the subject requires.

The national maritime planning process, which is currently un-
derway, will now have to take into consideration the strategic direc-
tions of the Plan of the Sea, recently adopted in Italy20, which is po-
sitioned as an instrument of political direction and coordination of a 
unified national maritime strategy21. Such strategy includes the pro-

20 Published in G.U.R.I. No. 248, October 23, 2023. The new Plan of the Sea, 
pursuant to Decree-Law No. 173/2022 and without prejudice to the competences 
of individual administrations, is a programmatic document, which contains strate-
gic guidelines on: protection and enhancement of the sea resource from the eco-
logical, environmental, logistical, economic point of view; economic valorization of 
the sea with particular reference to underwater archaeology, tourism, initiatives in 
favor of fishing and aquaculture and the exploitation of energy resources; enhance-
ment of sea routes and development of the port system; promotion and coordina-
tion of policies aimed at improving territorial continuity to and from the islands, 
overcoming the disadvantages arising from island status and enhancing the econo-
mies of the smaller islands; promotion of the national sea-system at the internation-
al level, consistent with the strategic guidelines on the promotion and internation-
alization of Italian enterprises; enhancement of the maritime state property, with 
particular reference to maritime state property concessions for tourism-recreation-
al purposes. The Plan of the Sea aims to outline the strategic directions of national 
maritime policy with an all-inclusive and transversal approach to the various inter-
ests underlying the sea resource, with the intention of supporting and promoting 
the development of the maritime industry and the economic growth of the country 
in full harmony with a sustainable and safe use of its marine resources.

21 While the “Maritime Space Management Plans” indicate the spatial and 
temporal distribution of uses, the “Plan of the Sea”, from the perspective of an 
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posal of subsequent regulatory and/or administrative interventions 
by the Ministries holding administrative functions, to be planned 
with a view to harmonization and composition among the various 
interests involved in the development of the “Blue economy”, in that 
maritime spatial and temporal distribution of human activities in 
maritime areas is intended to be organized in order to achieve eco-
nomic, environmental and social objectives.

The process of maritime spatial planning will also have regard 
to the recent approval of Law No. 91 of June 14, 202122 on the es-
tablishment of an exclusive economic zone beyond the outer limits 
of the territorial sea, which will have to bring to attention the ques-
tion of extending the scope of maritime planning legislation to this 
zone, as has happened in other Member States.

2.2.  The “Ecosystem approach” in the development of maritime 
spatial planning

Maritime spatial planning should pursue the objective of con-
tributing to the sustainable development of the marine energy, mar-
itime transport, fisheries and aquaculture sectors for the preserva-
tion, protection and enhancement of the environment, including re-
silience to the impact of climate change, by ensuring the coexistence 
of relevant activities and uses. 

Maritime spatial planning must therefore be developed and im-
plemented by applying an “ecosystem approach”, taking into ac-
count the peculiarities of marine regions, present and future rele-
vant activities and uses, and their effects on the environment and 
natural resources. In addition, planning should give due considera-
tion to economic, social and environmental aspects, those relating 
to the safety of sea uses, as well as land-sea interactions including 

“overview” of how to structure the use of the sea, prepares the useful guidelines un-
der Art. 12 Decree-Law No. 173 of November 11, 2022, converted into law, with 
amendments, by Art. 1, paragraph 1, Law No. 204 of December 16, 2022, as well 
as the general actions to be taken in pursuit of the stated strategic objectives. See 
g. tellarInI, El nuevo Plan del Mar italiano, in Rev. der. transp., 2023, pp. 11 ff. 

22 Published in G.U.R.I. No. 148, June 23, 2021.
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through the use of elements contained in other planning processes, 
such as integrated coastal zone management.

European law provides for the need to follow the “ecosystem 
approach”, currently prevalent in various national legal systems, in-
cluding groundwater and biological resource management processes 
in order to protect and achieve ecosystem structures and functions 
in a socially and scientifically acceptable balance between conserva-
tion and resource use.

The “ecosystem approach” consists of a strategy that promotes 
the conservation and sustainable and equitable use of land, water 
and living resources through integrated management of them. The 
goal of ecosystem management is to maintain an ecosystem in a 
healthy, productive and resilient condition so that it can provide hu-
mans with the goods and services they want and need. Unlike cur-
rent approaches, which are usually aimed at considering a specific 
activity or a single area, ecosystem management considers the cumu-
lative impacts of different sectors as a whole.

The “ecosystem approach” is therefore the main tool for imple-
menting proper maritime spatial planning, playing a bridging role 
between it and the regulatory system referred to in the aforemen-
tioned Marine Strategy Framework Directive 2008/56/EU, which is 
the pillar, as noted above, of the Integrated Maritime Policy of the 
European Union.

This approach is articulated both at the strategic level, in rela-
tion to the appropriate integration and application of the methods 
and objectives declined within the Community framework, as set out 
in Directive 2008/56/EU, and at the functional and procedural lev-
el with regard to the use of the operational tool of VAS procedure, 
as a means of declining the ways in which the “ecosystem approach” 
must be integrated and used for the definition of management plans. 

The VAS procedure must be initiated simultaneously with the 
management plan formation process so that the latter, from its ear-
liest stages, is oriented toward a sustainable strategic framework. 

This implies that the plan, at its preliminary stage, must define 
the environmental context, the objectives and potential measures it in-
tends to adopt, the indicators for carrying out monitoring, and the rel-
evant administrative entities directly or indirectly affected by the plan. 
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Regarding the indication of objectives, it should be noted that the 
guidelines indicate, in addition to those contained in the directive and 
taken up in the implementing decree, the environmental objectives, 
referred to in the Marine Strategy Directive 2008/56/EC and those 
referred to in the National Strategy for Sustainable Development, re-
ferred to in Article 3 of Law No. 221 of December 28, 201523.

An involvement of the smaller territorial authorities in the mar-
itime planning process, although the latter has been placed in the 
state, could, in truth, assume a relevant role in the interest of a bet-
ter and more fruitful assessment of land-sea interactions, but also in 
light of the application of the “ecosystem approach”, to which the 
planning process will have to conform24. 

Moreover, the Convention on Biological Diversity, signed at Rio 
de Janeiro on June 5, 199225, which has as its objectives the conser-
vation of biological diversity and the sustainable use of the compo-
nents of biological diversity, ensuring the fair and equitable sharing 
of the benefits derived from the exploitation of resources, argues 
that, in line with the “ecosystem approach”, decentralized manage-
ment, closer to the land, may be able to ensure greater accountabil-
ity and participation and help consolidate the concepts of efficiency, 
effectiveness and equity.

3.  Conclusions: environmental protection as fundamental princi-
ple of maritime economic activity 

In the European vision, maritime spatial planning must presup-
pose the concept of the “sea system”, as an organic governance of 
instances and needs with a view to sustainable development and 

23 Published in G.U.R.I. No. 13, January 18, 2016.
24 See m. roverSI monaco, La pianificazione marittima in Italia: un percorso 

in atto, in Federalismi.it, 2018, p. 16. 
25 For more details, please refer to d.e. bell, The 1992 Convention on Bio-

logical Diversity: The Continuing Significance of U.S. Objection at the Earth Sum-
mit, in The George Washington Journal of International Law and Economics, 
1993; F. burthenne-guIlmIn, S. caSey-leFkowItz, The Convention on Biological 
Diversity: A Hard Won Global Achievement, in Yearbook of International Environ-
mental Law, 1993.
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provide for adequate governance allowing for effective coordina-
tion through systemic, single and structured action, so as to foster 
sustainable economic, social and environmental development in full 
compliance with the Europe 2020 Strategy and Agenda 2030. 

In the same vision, maritime spatial planning is an essential tool 
to prevent conflict between policy priorities and to reconcile nature 
conservation with economic development. It tends to ensure that 
potential negative impacts on the natural environment are identified 
and prevented at a much earlier stage in the planning process, and 
that national maritime spatial management plans are in line with na-
tional energy and climate plans, as well as good environmental sta-
tus as defined by the European Marine Strategy legislation.

The main critical issue that the European Union intended to 
solve with the adoption of the EU Maritime Spatial Planning Direc-
tive is to improve the articulation between economic objectives and 
environmental regulations and reduce the resulting potential con-
flicts that could arise. 

The implementation of maritime planning, therefore, is intend-
ed to foster collaboration and the development of a common ap-
proach, through the assumption of similar obligations, for the man-
agement, in a transboundary context, of maritime activities and for 
the protection of the marine environment, promoting sustainable 
growth in maritime sectors. 

The fruitful relationship between maritime activities and sus-
tainable development can be ensured by maritime spatial planning, 
as an increased risk of territorial conflicts for the expansion of mar-
itime activities can negatively impact the sustainable growth of the 
sector.

The recent European Commission Communication On a new 
approach for a sustainable blue economy in the EU. Transform-
ing the EU’s blue economy for a sustainable future (dated May 17, 
2021)26 aimed at outlining a new approach for a sustainable “Blue 
economy” in the European Union reaffirms how conservation and 
protection of biodiversity are the fundamental principles of mari-
time economic activity and how maritime spatial planning is the es-

26 COM(2021) 240 final.
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sential tool for reconciling nature conservation with economic de-
velopment27.

The maritime planning process currently under way in Italy is 
part of a historical period in which it has been decided to accept, 
and finally crystallize, the idea that the environment constitutes a 
heritage to be protected independently of the quantity and impor-
tance of the human initiatives that may eventually take place in it.

In fact, the Italian legal framework has recently been enriched 
with the amendment of Articles 9 and 41 of the Constitution (Consti-
tutional Law February 11, 2022, No. 1)28, which recognized among 
its fundamental principles the protection of the environment, biodi-
versity and ecosystems also in the interest of future generations (Art. 
9) and established how the economic initiative cannot take place if 
in conflict with the environment (Art. 41)29.

From the perspective of freedom of economic initiative, the con-
stitutional amendment has aligned itself with the jurisprudence of 
the Italian Constitutional Court30, which for years has affirmed the 
need to verify the compatibility of freedom of economic initiative 
with environmental protection.

27 See g. tellarInI, La pianificazione degli spazi marittimi, in c. IngratocI, 
a. marIno (a cura di), Il controllo del traffico della navigazione: stato dell’arte e 
evoluzione, Napoli, ESI, 2022, pp. 550 ff.

28 Published in G.U.R.I. No. 44, February 22, 2022. 
29 The search for a new balance in the balancing of values is the subject of sev-

eral recent writings, including, in particular, r. cabazzI, Dalla “contrapposizione” 
alla “armonizzazione”? Ambiente ed iniziativa economica nella riforma (della as-
siologia) costituzionale, in Federalismi.it, 2022, 7, pp. 31 ff.; r. montaldo, La tu-
tela costituzionale dell’ambiente nella modifica degli artt. 9 e 41 Cost.: una rifor-
ma opportuna e necessaria?, in Federalismi.it, 2022, 13, pp. 187 ff.; Idem, Il valo-
re costituzionale dell’ambiente, tra doveri di solidarietà e prospettive di riforma, in 
Forum di Quaderni Costituzionali, 2021, 2, pp. 441 ff.; v. onIda, Ambiente in Co-
stituzione, in Corti supreme e salute, 2022, 1, pp. 1 ff.; c. SartorettI, La riforma 
costituzionale “dell’ambiente”: un profilo critico, in Riv. giur. edilizia, 2022, 2, pp. 
119 ff.; r. montaldo, m. cecchettI, La revisione degli articoli 9 e 41 della Costitu-
zione e il valore costituzionale dell’ambiente: tra rischi scongiurati, qualche virtuo-
sità (anche) innovativa e molte lacune, in Forum di Quaderni Costituzionali, 2021, 
3, pp. 285 ff.; y. guerra, r. mazza, La proposta di modifica degli articoli 9 e 41 
Cost.: una prima lettura, in Forum di Quaderni Costituzionali, 2021, 4, pp. 109 ff.

30 With regard to the importance to be attached to the environment in balanc-
ing opposing interests, see, in particular, Constitutional Court No. 127 of March 
16, 1990 and No. 85 of May 9, 2013. 
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The reform enhances the environment in at least two respects: 
by giving constitutional value to sustainable development through 
reference to the “interest of future generations” and by legitimizing 
the development and adoption of “green” economic policies.

Moreover, the reference to the protection of future generations 
is a novelty, having so far appeared only timidly in constitutional ju-
risprudence. 

Even the “green” call of Article 41, by explicating the environ-
ment as a limitation on economic initiative and as the purpose of 
economic policies, seems at least to push toward a rethinking of the 
traditional balancing points between opposing values so far crystal-
lized by constitutional jurisprudence.

The recent reform of articles 9 and 41 of the Constitution may 
represent an opportunity to effectively re-balance the relationship 
between such opposing interests and ensure that environmental pro-
tection has a proper prominence in the legislative and administrative 
planning and programming strategy.



SMART PORTS AS DRIVERS OF SUSTAINABILITY*

Elena Orrù

1.  Sustainable development and society 5.0 in the logistics and 
transport sectors

Digital transformation, automation, and sustainability of most 
aspects of business and human life are at the core of the strategies of 
several international organizations, the EU and many domestic pol-
icies, among others. These goals go hand in hand, being the former 
also relevant instruments for achieving the latter.

Under the UNDP1 “s Digital Strategy for the years 2022-20252, 
for example, the rapid digital transformation that the world is ex-
periencing is considered as an opportunity for the achievement of 
the SDGs by 2030 and the UNDP’s broader programmatic goals, 

* The article is the result of the research performed by the author also with-
in the international project El transporte ante el desarrollo tecnológico y la glo-
balización: nuevas soluciones en materia de responsabilidad y competencia (Prin-
cipal Investigator, Prof. Mª Victoria Petit Lavall), and the Italian research project 
of relevant national interest (PRIN) The One Belt - One Road (OBOR) Initiative: 
Legal Issues and Effects on the Financing and Development of Maritime and Mul-
timodal Infrastructures by Chinese Investors in Italy (Principal Investigator, Prof. 
Stefano Zunarelli).

1 United Nations Development Programme.
2 The strategy was published in February 2022.
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where “harnessed as a positive means to empower both people and 
planet”3.

As for the EU, following the Paris Agreement, on 28 November 
2018, with the Communication A Clean Planet for all. A European 
strategic long-term vision for a prosperous, modern, competitive and 
climate neutral economy (COM/2018/773 final), the Commission 
launched its strategy for achieving a sustainable, climate-neutral, 
but also modern and prosperous economy by 2050 that involves all 
the sectors, including transportation. Digitalization and ICTs repre-
sent important tools towards this goal4.

Moreover, on 11 December 2019, the European Commis-
sion published the communication The European Green Deal 
(COM(2019) 640 final), whose objective is “to transform the EU 
into a fair and prosperous society, with a modern, resource-effi-
cient and competitive economy where there are no net emissions 
of greenhouse gases in 2050”5. For this purpose, the communica-
tion advocates the “need to rethink policies for clean energy sup-
ply across” the different sectors, including large-scale infrastruc-
tures and transport6. Within this strategy, digital technologies are 
considered – among other tools – as critical enablers of this major 
transformation.

In its communication to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee 
of the Regions Pathway to a Healthy Planet for All. EU Action Plan: 
‘Towards Zero Pollution for Air, Water and Soil’ (COM(2021) 400 
final), of 12 May 2021, the Commission evidenced, among other 
aspects, that “digitisation, data processing and new innovative ap-
proaches such as remote sensing, artificial intelligence and machine 
learning can be used to accelerate and transform the way regulators 
and industry tackle industrial emissions”7.

These concepts are furthermore confirmed by the EU Climate 
Law, where it is stated that “digital transformation, technological in-

3 Introduction, pp. 6 ff.; pp. 9, 20, 42.
4 Introduction, para. 3, pp. 6 ff. and passim.
5 Introduction, para. 1, p. 2.
6 Para. 2.1, p. 4.
7 Para. 2.4.
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novation, and research and development are also important drivers 
for achieving the climate-neutrality objective”8.

As for the EU Digital Strategy, it’s worth recalling the Decision 
(EU) 2022/2481 of the European Parliament and of the Council 
of 14 December 2022, following the Commission’s communica-
tion of 9 March 2021 entitled 2030 Digital Compass: the Euro-
pean way for the Digital Decade (the Digital Compass Communi-
cation) establishing the Digital Decade policy programme 2030. 
The programme is consistent with the Green Deal: it will involve 
all the sectors of the life of citizens and businesses and recognizes, 
on the one hand, the need to achieve the digital transformation by 
respecting sustainability, and, on the other, the importance to con-
tribute to a dynamic, resource-efficient, and fair economy and so-
ciety in the EU.

The above-mentioned considerations are particularly true for 
international commerce, transports, and logistics9. The latter two 
play an important role for most of the SDGs and the related tar-
gets. Their relevance has two faces: first, transports are heavy con-
tributors to greenhouse gas (GHG) emissions, being responsible for 
approximately a quarter of the EU’s total GHG emissions, while 
contributing also to other types of pollution10: therefore, for achiev-
ing environmental sustainability, it is necessary to change the cur-
rent mobility system and the approach to trade. According to the 
Communication from the Commission to the European Parliament, 
the Council, the European Economic and Social Committee and the 
Committee of the Regions Sustainable and Smart Mobility Strategy 
– putting European transport on track for the future (COM(2020) 
789 final), “the transport sector contributes 5% to European GDP 
and directly employs around 10 million workers”11.

8 Regulation (EU) 2021/1119 of the European Parliament and of the Council 
of 30 June 2021, establishing the framework for achieving climate neutrality 
and amending Regulations (EC) No 401/2009 and (EU) 2018/1999 (“European 
Climate Law”), eleventh recital.

9 Cf. UNDP Digital Strategy 2022-2025, p. 47.
10 euroPean envIronment agency, Transport and environment report 2022. 

Digitalisation in the mobility system: challenges and opportunities, n. 7, 2022, 
p. 25.

11 Para. 1, p. 2.
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Second, transport and logistics services and infrastructures are 
crucial for enabling the sustainable development of most – if not all 
– the aspects of businesses and daily life considered by the SDGs. 
They are also a key factor for enhancing the economic and social 
progress in developing Countries12.

The development of transport infrastructures and networks 
is an important component of national economic, environmental 
and transport policies, which however are currently subject to the 
strategies and constraints set at the EU level for avoiding unlaw-
ful State aids or the disruption of the relative markets. Moreover, 
given natural monopolies, oligopolies and market failures that are 
quite common in transportation and the high need for safety and 
security, the sector is subject to both economic and technical reg-
ulation.

In the Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Com-
mittee and the Committee of the Regions, adopted on 30 November 
2016, A European strategy on Cooperative Intelligent Transport Sys-
tems, a milestone towards cooperative, connected and automated 
mobility (COM/2016/0766 final), the Commission pointed out that 
“profound change lies ahead for the transport sector; both in Eu-
rope and in other parts of the world. A wave of technological inno-
vation and disruptive business models has led to a growing demand 
for new mobility services. At the same time, the sector is responding 
to the pressing need to make transport safer, more efficient and sus-
tainable”13. On this regard, in the Communication it is further stat-
ed that “digital technologies are one, if not the strongest, driver and 
enabler of this process. Exchanging data between different actors in 
the transport system means supply and demand can be matched in 
real time, leading to a more efficient use of resources, be it a shared 
car, a container or a rail network. Digital technologies help reduce 
human error, by far the greatest source of accidents in transport. 
They can also create a truly multimodal transport system integrat-

12 See also the Commission’s White Paper – Roadmap to a Single European 
Transport Area – Towards a competitive and resource efficient transport system 
[COM(2011) 144 final].

13 Introduction, p. 2.
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ing all modes of transport into one mobility service, allowing people 
and cargo to travel smoothly from door to door. And they can spur 
social innovation and ensure mobility for all, with the emergence of 
new players and new forms of value creation such as the collabora-
tive economy”14.

In the above mentioned Commission’s Communication Sus-
tainable and Smart Mobility Strategy – putting European transport 
on track for the future, it is recognized that, for having sustaina-
ble transports, it is also necessary to create zero-emission ports 
(and airports)15 and to reinforce the Single Market, for example 
by completing the Trans-European Transport Network (TEN-T) 
by 2030. In the same year, recognizing the importance of “wa-
terborne transport systems as key elements for general and sus-
tainable growth in Europe”, the EU launched the Advanced, Ef-
ficient and Green Intermodal System (AEGIS) within the H2020 
programme16. The project is implementing “new innovations from 
the area of connected and automated transport”, including inter-
connections among Maritime Autonomous Surface Ships (MASS) 
and smart ports. 

Furthermore, according to its charter, the IAPH’s17 World Ports 
Sustainability Programme (WPSP)18 has as main mission “to demon-
strate global leadership of ports in contributing to the Sustainable 
Development Goals of the United Nations. The program wants to 
empower port community actors worldwide to engage with busi-
ness, governmental and societal stakeholders in creating sustainable 
added value for the local communities and wider regions in which 
their ports are embedded”. It includes projects addressing the appli-
cation of digital technologies in the operation and management of 
seaports.

14 Ibid.
15 Passim, especially paras. 24 ff., 31 ff., and 74 ff.
16 https://cordis.europa.eu/project/id/859992 (accessed on 25 January 2024). 

a. baSkIn, m. Swoboda, Automated Port Operations: The Future of Port Governance, 
in t. matIn JohanSSon, d. dalaklIS, J. echebarrIa Fernández, a. PaStra, m. lennan 
(eds.), Smart Ports and Robotic Systems. Navigating the Waves of Techno-Regula-
tion and Governance, Cham, Palgrave Macmillan, 2023, p. 154.

17 The International Association of Ports and Harbours.
18 The programme was established with a charter signed on 14 March 2018.
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Whilst in most of the strategies and plans considered above, 
the technologies referred to are usually falling within the “Indus-
try 4.0” concept19, their implementation is currently envisaged as 
involving also societal and sustainability considerations, under the 
“Industry 5.0” or even “Society 5.0”20 approach. The latter reflects 
the fact that digitalization’s disruptive effects on society need to be 
positively driven by sustainability21. “Industry 4.0” essentially pur-
sues an adaptive and continuously self-optimizing industrial produc-
tion process22 according to a “a winner-takes-all model”23, thus it 
is considered insufficient to successfully smooth over the current 
emergency. Industry 5.0, on the contrary, implies a green and social 
industrial strategy, based on three main cornerstones: “regenerative 
features of industrial transformation”, “an inherently social dimen-
sion”, and “a mandatory environmental dimension”24.

19 A. romagnolI, Il processo di trasformazione dei porti in Smart infrastructu-
res: il modello degli Smart ports, in Il Diritto marittimo, 2022, p. 240. Industry 4.0 
can be described as “a paradigm that is essentially technological, centred around 
the emergence of cyber-physical objects, and offering a promise of enhanced effi-
ciency through digital connectivity and artificial intelligence” (euroPean commIS-
SIon, dIrectorate-general For reSearch and InnovatIon, Industry 5.0: A Trans-
formative Vision for Europe, ESIR Policy Brief No. 3, 2022, retrieved on European 
Commission Directorate-General for Research and Innovation, accessed on 3 Jan-
uary 2024. The technologies developed within the 4th Industrial Revolution (4IR) 
include, for example, artificial intelligence (AI), blockchain and smart contracts, 
Internet of Things (IoT), Big Data and 5G (UNESCAP, Smart Ports Development 
Policies in Asia and the Pacific, February 2021, p. 13).

20 Society 5.0 is “so called to indicate the new society created by transforma-
tions led by scientific and technological innovation, after hunter-gatherer society, 
agricultural society, industrial society, and information society” (hItachI-utokyo 
laboratory (ed.), Society 5.0: A People-centric Super-smart Society, Springer 
Open, Tokyo, 2020, p. ix).

21 euroPean envIronment agency, Transport and environment report 2022. 
Digitalisation in the mobility system: challenges and opportunities, n. 7, 2022, 
passim.

22 A. roJko, Industry 4.0 Concept: Background and Overview, in iJIM, 2017, 
11(5), p. 78.

23 euroPean commISSIon, dIrectorate-general For reSearch and InnovatIon, 
Industry 5.0: A Transformative Vision for Europe, ESIR Policy Brief No. 3, 2022, 
p. 5.

24 Ibidem.
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2.  Focus on smart port infrastructures

2.1.  From smart terminals to smart ports

With regard to the port sector, the most important aspect of the 
current digital transformation consists in smart terminals and ports, 
implementing Industry 4.0/5.0 tools.

The first instance depicts, for example, container terminal au-
tomation for managing the movement of containers. This is indeed 
the very first example where automation of processes and activities 
was considered as viable in this sector25. A container terminal can be 
divided into three main areas: the quay, the yard, and the landside. 
According to a study performed by the International Transport Fo-
rum (ITF) and published in 202126, most cases concern the contain-
er yards, few ones the transport between the latter and the quays, 
whereas no one employs fully automated quay cranes. The study 
in question concludes that, at the time it was drafted, completely 
automated container terminals or ports did not exist. However, af-
ter the study was published, in 2022, within the Guangdong-Hong 
Kong-Macao Greater Bay Area, a fully automated container termi-
nal was opened at the Port of Nansha, according to the information 
provided on the related website27.

Concerning other types of cargo, bulk terminals, especially 
those devoted to liquid bulk, are experiencing an even higher lev-
el of automation28. On this regard, within the overall strategy pur-
sued by the People’s Republic of China following the launch of 
the Belt and Road Initiative in 201329, and in particular the Dig-

25 mckInSey and comPany, Containerization: the key to low-cost transport, 
London, British Transport Docks Board, 1967.

26 ITF, Container Port Automation: Impacts and Implications, International 
Transport Forum Policy Papers, n. 96, Paris, OECD Publishing, 2021, p. 5.

27 https://english.www.gov.cn/news/topnews/202207/29/content_
WS62e33068c6d02e533532e9b3.html (accessed on 4 January 2024).

28 ITF, Container Port Automation: Impacts and Implications, International 
Transport Forum Policy Papers, n. 96, Paris, OECD Publishing, 2021, p. 5.

29 One of the main documents is the Vision and Actions on Jointly Building 
Silk Road Economic Belt and 21st Century Maritime Silk Road, issued by the Na-
tional Development and Reform Commission, Ministry of Foreign Affairs, and Min-
istry of Commerce of the People’s Republic of China in March 2015 (available in its 
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ital Silk Road, involving, among the others, transport, and digi-
tal infrastructure development both at the domestic and interna-
tional level, several smart port projects have been launched30. As 
for bulk cargo terminals, it is worth to mention Luojing Automat-
ed Bulk Terminal, Huangye Port Coal Terminal, Tianjin Port Nan-
jiang Bulk Cargo Terminal, and the Caofeidian Coal Terminal of 
Tangshan Port31.

Regarding smart ports, four levels of digital transformation and 
automation have been envisaged: Organizational Level, Port Connect-
ed Level, Port Community Level, and Hyperconnected Port Level32. 
In the first level, the port is undergoing a digital transformation for 
improving its efficiency and economic viability. Usually, this process 
involves the single structures or organizations within the same sea-
port. In this situation many operations are still manually performed.

In the second occurrence, the digital transformation involves 
the entire seaport structure and facility. The entities much more in-

English translation at https://eng.yidaiyilu.gov.cn/p/1084.html, accessed on 4 Jan-
uary 2024). On the PRC’s BRI (a.k.a. OBOR) project, and the transport infrastruc-
tures’ development within it, k.c. lI, J. chaISSe, Infrastructure Investments: Port, 
Rail, and International Economic Rules, in J. chaISSe, J. górSkI (eds.), The Belt and 
Road Initiative: Law, Economics, and Politics, Leiden, Brill-Nijhoff, 2018, pp. 465-
504; a.m. lechner, The Belt and Road Initiative, 1st ed., Singapore, ISEAS - Yusof 
Ishak Institute, 2019; h. lIang, y. zhang, Theoretical system of Belt and Road In-
itiative, Singapore, Springer, 2019; S.y.S. wong, J.c.S. kIng, g.w.t. luo, n.h.t. 
lau, An integrated approach to sustainable infrastructure standards for the Belt and 
Road Initiative, in F.m. cheung, y. hong (eds.), Green finance, sustainable devel-
opment and the Belt and Road Initiative, London-New York, Routledge, 2020, pp. 
285-310; d. gordon, m. nouwenS (eds.), The Digital Silk Road: China’s Techno-
logical Rise and the Geopolitics of Cyberspace, Milton Park, Taylor & Francis, 2022.

30 The BRI, including the Digital Silk Road, is shaped by an “ecological civi-
lization philosophy”, for promoting sustainable development and building a green 
silk road. In May 2017, the Guidance on Promoting Green Belt and Road was is-
sued by the Minister of Environmental Protection, the Minister of Foreign Affairs, 
the National Development and Reform Commission, and the Minister of Com-
merce, https://eng.yidaiyilu.gov.cn/p/12479.html (accessed on 4 January 2024). 
On this topic, b. verrI, La Nuova Via della Seta e il cammino della Cina verso il 
modello del “Sustainable Going Out”, in Opinio Juris in Comparatione, 2020, pp. 
145-162.

31 https://www.gloryrail.com/ai-empowers-smart-ports-my-countrys-
automated-bulk-cargo-terminals/ (accessed on 4 January 2024).

32 SInay, 5 Steps to Become a Smart Port, July 21, 2021, https://sinay.ai/
en/5-steps-to-become-a-smart-port/ (accessed on 5 January 2024).

https://cris.unibo.it/rm/popup/rmItem/journal/crisId/journal65858/detail.htm
https://www.gloryrail.com/ai-empowers-smart-ports-my-countrys-automated-bulk-cargo-terminals/
https://www.gloryrail.com/ai-empowers-smart-ports-my-countrys-automated-bulk-cargo-terminals/
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volved in this process are port authorities, on the one hand, and ter-
minal operators, on the other, that seek to convert the processes they 
are involved in into automated and digitalized systems.

At the Port Community Level, the integration among the differ-
ent stakeholders is higher, since ports, the related communities, and 
the competent authorities are linked in an “interconnected logistics 
hub”, to enable the different entities to share information through 
standardized platforms and procedures33. This situation should 
smooth managing the different operations and avoid duplications.

At the fourth stage, the highest level of interconnection among 
the several players, both inside the port environment and outside it, 
is achieved, through Industry 5.0 tools, such as AI, Digital Twins, 
Big Data, cognitive computing, blockchain, IoT, digital twins, and 
5G networks. According to some recent studies, in order to achieve 
this level of automation, the several management areas (identified as 
innovation management, technological development, safety and se-
curity, environmental management, logistics and hinterland develop-
ment, operations management, cluster management, administrative 
management, trade management, and people management) should 
be all digitalized and automated. Sustainability and societal needs 
are taken into consideration when setting the system. An “ecosystem 
of partners” is therefore created34.

The evolution herewith described shows the transition from “in-
telligent” ports, adopting new technologies, to “smart” ones, devel-
oping “enhanced connectivity and ecosystem integration”35. Howev-
er, from the exam of the existing smart ports, such as those of Ham-
burg, Los Angeles, Qingdao, Rotterdam, Singapore, and Busan, it is 
possible to infer that there is not a uniform empirical model. The re-

33 Ibid. Since 2011, Physical Internet is being implemented in logistics for 
enhancing efficiency and environmental sustainability. See E. hIrata, d. watanabe, 
m. lambrou, Shipping Digitalization and Automation for the Smart Port, in t. 
bányaI, á. bányaI, I. kaczmar (eds.), Supply Chain - Recent Advances and New 
Perspectives in the Industry 4.0 Era, London, Intechopen, 2022, p. 1.

34 Ibidem. 
35 Y. leclerc, m. Ircha, Canada’s rapidly evolving smart ports, in t. matIn 

JohanSSon, d. dalaklIS, J. echebarrIa Fernández, a. PaStra, m. lennan (eds.), 
Smart Ports and Robotic Systems. Navigating the Waves of Techno-Regulation and 
Governance, Cham, Palgrave Macmillan, 2023, pp. 175 and 178.
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sults achieved depend also on the single port’s specific situation, on 
the technologies therein implemented, on the level of digitalization 
in each Country, and of investments36.

2.2.  What’s in a word? The modern concept of “smartness” as 
applied to the implementation of society 5.0 in business and 
services

The word “smart” has met a great success and is widespread for 
designating technological innovations involving digitalization and 
automation not only of industrial and business activities and servic-
es, but also in daily life especially in the last thirty years. Due to its 
wide usage in different contexts and its appealing meaning, it could 
be considered as a sort of a buzzword.

Therefore, to correctly ascertain what a smart port is and how 
it could be described, it could be useful to investigate whether it is 
possible to develop a common definition of the word “smart” as ap-
plied to the above-mentioned innovations.

One of the first common uses of this term in the aforesaid sense 
were smartphones. A smartphone can be described as “a mobile 
phone that performs many of the functions of a computer”37. This 
word was employed for the first time for describing Ericsson’s pro-
totype GS88 “Panelope” in 199738, which worked on a computer 
operating environment GEOS and integrated different applications, 
such as SMS, emails, browser, integrated modem, infrared port and 
PC connection39.

Another pioneering use of the word “smart” in the sense men-
tioned above, dating back to 1994, is “smart contract”. The expres-
sion is said to have been coined by a certain Nick Szabo for describ-

36 UNESCAP, Smart Ports Development Policies in Asia and the Pacific, 
February 2021, pp. 10 ff.

37 Oxford English Dictionary.
38 d.y. JIn, Smartland Korea: Mobile Communication, Culture, and Society. 

Perspectives on Contemporary Korea, Michigan, University of Michigan Press, 
2017, p. 34.

39 https://ericssoners.wordpress.com/2016/06/13/gs88/ (accessed on 29 Au-
gust 2023).

https://ericssoners.wordpress.com/2016/06/13/gs88/
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ing “a computerized transaction protocol that executes the terms of 
a contract. The general objectives […] are to satisfy common con-
tractual conditions (such as payment terms) […] and minimize the 
need for trusted intermediaries”40. The typical example is vending 
machines. The main feature of smart contracts is the automation of 
their execution and performance and their role as source of informa-
tion and value accrual41.

A further development in the use of the qualification as “smart” 
can be retrieved in the context of connected and automated mobili-
ty, requiring networks for connecting vehicles, transport infrastruc-
tures and allowing co-operation and exchange of information among 
them (i.e. vehicle-to-vehicle/s; vehicle-to-infrastructure/s). There-
fore, this kind of transport means and infrastructures designed and 
implemented for this purpose are called “smart”: smart roads, smart 
vehicles, and smart cities42.

40 n. Szabo, Smart contracts, 1994.
41 F. ghodooSI, Contracting in the Age of Smart Contracts, in Washington 

Law Review, 2021, 96(1), pp. 51-93.
42 On these topics, l. buttI, Auto a guida autonoma: sviluppo tecnologico, 

aspetti legali e etici, impatto ambientale, in Riv. giur. ambiente, 2016, pp. 435-452; 
g. olIvIerI, v. Falce (a cura di), Smart cities e diritto dell’innovazione, Milano, 
Giuffrè, 2016; M.m. comenale PInto, e.g. roSaFIo, Responsabilità civile per la cir-
colazione degli autoveicoli a conduzione autonoma. Dal grande fratello al grande 
conducente, in Diritto dei trasporti, 2018, 1-2, pp. 379 ff.; c. SeveronI, Prime con-
siderazioni su un possibile inquadramento giuridico e sul regime di responsabilità 
nella conduzione dei veicoli a guida autonoma, in Diritto dei trasporti, 2018, 2, pp. 
340 ff.; P. cardullo, c. dI FelIcIantonIo, r. kItchIn bIngley (eds.), The right to 
the smart city, Leeds, Emerald, 2019; m. Ferrazzano, Dai veicoli a guida umana 
alle autonomous cars. Aspetti tecnici e giuridici, questioni etiche e prospettive per 
l’informatica forense, Torino, Giappichelli, 2019; S. ScaglIarInI (a cura di), Smart 
roads e driverless cars: tra diritto, tecnologie, etica pubblica, Torino, Giappichel-
li, 2019; A. taeIhagh, h.S.m. lIm, Governing autonomous vehicles: emerging re-
sponses for safety, liability, privacy, cybersecurity, and industry risks, in Transport 
reviews, 2019, 39(1), pp. 103-128; g. dekoulIS (ed.), Autonomous vehicles, Lon-
don, IntechOpen, 2020; C. IngratocI, Autonomous vehicles in smart roads: an in-
tegrated management system for road circulation, in Diritto dei trasporti, 2020, 
2-3, pp. 501-526; S. PollaStrellI, Driverless cars: i nuovi confini della responsabi-
lità civile automobilistica e prospettive di riforma, in e. calzolaIo (a cura di), La 
decisione nel prisma dell’intelligenza artificiale, Milano, Wolters Kluwer, Padova, 
Cedam, 2020; G. calabreSI, e. al mureden, Driverless cars: intelligenza artificiale 
e futuro della mobilità, Bologna, il Mulino, 2021; e. maIo, Civil liability and auto-
nomous vehicles, Napoli, Edizioni scientifiche italiane, 2022; g. caSSano, l. PIcot-
tI (a cura di), Veicoli a guida autonoma, veicoli a impatto zero: regole, intelligen-
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Under Article 2, first paragraph of the decree of the Italian Min-
ister for Infrastructures and Transports of 28 February 2018 on 
the implementation and the tools for road testing of Smart Road 
and connected and automatic driving solutions, for example, smart 
roads are defined as road infrastructures that underwent a complet-
ed process of digital transformation meant to introduce traffic ob-
servation and monitoring platforms, models for processing data and 
information, advanced services for infrastructures’ operators, pub-
lic administrations and road users, all within a technological eco-
system for enhancing interoperability among new generation infra-
structures and vehicles.

As for “smart city”, some scholars trace back this expression to 
an IBM’s 1980s marketing campaign purposes. However, it has ac-
quired a wider meaning. According to some studies, in fact, the term 
encompasses six main aspects: smart economy, smart citizens, smart 
governance, smart mobility, smart environment and lifestyle43. On 
this regard, another significance of “smartness” envisaged by some 
scholars44 is its sustainability (therefore, for example, smart roads 
need to be “sustainably smart”), also by attuning it to the needs of 
all users, especially of the vulnerable ones.

Following the considerations above, it can be envisaged that of-
ten the term “smart” started being employed for marketing reasons 
and that no actual uniform definition can be retrieved, but some 
common features can be recognized: the use of digital technologies 
for adding functions previously unknown to the specific device or 
situation, automatizing processes, and improving performance. In 
the last occurrences, the aims pursued with “smartness” are not on-

za artificiale, responsabilità, Pisa, Pacini giuridica, 2023; C. tIncanI (a cura di), La 
responsabilità civile e penale e la circolazione dell’autovettura senza conducente, 
Napoli, Edizioni Scientifiche Italiane,  2023.

43 V. kumar, v. JaIn, b. Sharma, J. m. chatterJee, r. ShreStha (eds.), Smart 
City Infrastructure: The Blockchain Perspective, Wiley, Scrivener Publishing, 2011, 
pp. 37-38.

44 K. anaStaSIadou, S. vougIaS, “Smart” or “sustainably smart” urban road 
networks? The most important commercial street in Thessaloniki as a case study, 
in Transport Policy, 2019, 82, pp. 18-25; V. kumar, v. JaIn, b. Sharma, J. m. chat-
terJee, r. ShreStha (eds.), Smart City Infrastructure: The Blockchain Perspective, 
Wiley, Scrivener Publishing, 2011, p. 38.
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ly efficiency and customers’ satisfaction, specifically addressing (and 
creating) individual needs and tastes, but also sustainability.

2.3.  Smart ports: a conundrum?

As noticed above, there is neither a uniform model of smart 
port, nor a unique definition. According to the Smart Ports Alliance 
(SPA)45 “a smart port equips the workforce with the relevant skills 
and technology to facilitate the movement of goods, delivery of ser-
vices and smooth flow of information”, while “smart port executives 
and senior management teams openly advocate the use of relevant 
technology to support technology-driven change in the business”.

The website describes a smart port as “a port that uses auto-
mation and innovative technologies including Artificial Intelligence 
(AI), Big Data, Internet of Things (IoT) and Blockchain to improve 
its performance”.

A smart port is also described as “an effective, efficient, safe, 
and sustainable port [that] creates added value”, an “intelligent port 
[that] is an alternative for effective decision support through the 
mobilization of new information and communication technologies 
(ICT) and decision support systems”46.

Following the above-mentioned considerations, it is possible 
to describe a smart port as a comprehensive port infrastructure 
where Industry 5.0 technologies are implemented for establishing 
a Port Community System implying the integration and co-ordina-
tion of the several systems and processes insofar separately man-
aged by the different authorities or private entities, and improving 
efficiency, sustainability, safety, and security. However, depending 
on the specific technologies implemented in the single seaport or 
terminal/s, in particular on the possibility of automating execu-
tion of contracts and performance of port activities, and on de-

45 Mentioned in What to expect from Smart Ports, at https://www.wartsila.
com/insights/article/what-to-expect-from-smart-ports (accessed on 11 September 
2023).

46 b. belmoukarI, J.-F. audy, P. Forget, Smart port: a systematic literature 
review, in European Transport Research Review, 2023, 15(4), p. 1.

https://www.wartsila.com/insights/article/what-to-expect-from-smart-ports
https://www.wartsila.com/insights/article/what-to-expect-from-smart-ports
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cision-making processes based on predictive analytics, the conse-
quences in terms of the regime of the relationships between the 
different stakeholders, and of the possible public/contract liabili-
ties could considerably vary.

The implementation of these technologies in seaports has result-
ed in the development of the Port Community System (PCS)47. PCSs 
can be described as “complex systems for concentrating, centraliz-
ing, serving and optimizing business processes within port commu-
nities promoting faster and safer data exchange among private and 
public organizations, with the main goal of improving the seaports’ 
competitiveness”48. Therefore, a Port Community System is not lim-
ited to collect and share information from different sources, as pro-
vided so far by other information and communication technologies 
in the maritime and port sector itself, which consist mostly of sep-
arated platforms, but in the creation of new information from the 
existing data, for improving the performance of the whole port and 
creating new value. In this sense, where the smart infrastructure is 
the port or even the port system itself, the port managing body or 
Port Authority amounts to a network developer49.

On this regard, three main categories of PCS’s functions can be 
identified, i.e. port management functions, referring to the process-
es implemented by the Port Authority and terminal operators, cus-
toms functions, and other online platforms meant to enable elec-
tronic commerce between port customers50.

It is also necessary to consider the increase of port systems or 
of co-operation and co-ordination between seaports since the 1990s 
and, particularly, during the last ten years, when they have interest-

47 A. romagnolI, Il processo di trasformazione dei porti in Smart infrastruc-
tures: il modello degli Smart ports, in Il Diritto marittimo, 2022, p. 266.

48 E. tIJan, m. JovI´c, a. PanJako, d. ŽgalJI´c, The Role of Port Authority in 
Port Governance and Port Community System Implementation, in Sustainability, 
2021, 13(5), 2795, para 2.2.

49 t. matIn JohanSSon, d. dalaklIS, J. echebarrIa Fernández, a. PaStra, m. 
lennan (eds.), Smart Ports and Robotic Systems. Navigating the Waves of Techno-
Regulation and Governance, Cham, Palgrave Macmillan, 2023, pp. 1-11.

50 y. kecelI, A proposed innovation strategy for Turkish port administration 
policy via information technology, in Maritime Policy and Management, 2011, 38, 
pp. 151-167.
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ed also non-proximate ports51. As far as they do not infringe the EU 
competition law, these solutions can improve efficiency and sustain-
ability. PCS’s platforms are therefore key tools in the implementa-
tion of the different forms of integration or co-operation/co-ordina-
tion.

In this way, transport infrastructures are experiencing a radi-
cal shift from their original “passive” approach to an “active” one 
as able to adapt to real-time situations and current needs of their 
users52, offering just-in-time services: thus, a smart port can also be 
constructed as-a-service system53.

3.  The role of smart ports for sustainable development

PCSs can therefore not only increase seaports’ competitiveness, 
efficiency, and productivity from a commercial perspective, but also 
enhance safety, security, sustainability54 (for example, enabling en-
ergy savings and the implementation of low-carbon shipping), effec-
tive multimodality and integrated logistics, and improve the work-
ing conditions of seafarers and dockers55, by sharing the relevant in-
formation and documents among the different relevant authorities 

51 T. notteboom, g. knatz, F. Parola, Port co-operation: types, drivers and 
impediments, in Research in Transportation Business and Management, 2018, 26, 
pp. 1-4.

52 A. romagnolI, Il processo di trasformazione dei porti in Smart infrastruc-
tures: il modello degli Smart ports, in Il Diritto marittimo, 2022, p. 236.

53 O. troISI, c. tuccIllo, A re-conceptualization of port supply chain man-
agement according to the service dominant logic perspective: A case study ap-
proach, in Esperienze d’impresa, 2014, 2, pp. 33-50.

54 g. beFanI, L’ordinamento amministrativo-funzionale dei porti verdi tra 
congestione di competenze, efficientamento energetico e transizione ecologica, in 
Rivista giuridica dell’edilizia, 2022, p. 450; J. chuah, Concession-Based Project 
Finance for Smart Ports with a Special Focus on Emerging Economies, in t. matIn 
JohanSSon, d. dalaklIS, J. echebarrIa Fernández, a. PaStra, m. lennan (eds.), 
Smart Ports and Robotic Systems. Navigating the Waves of Techno-Regulation and 
Governance, Cham, Palgrave Macmillan, 2023, p. 189; A. romagnolI, Il processo 
di trasformazione dei porti in Smart infrastructures: il modello degli Smart ports, 
in Il Diritto marittimo, 2022, pp. 245 ff.

55 ITF, Container Port Automation: Impacts and Implications, International 
Transport Forum Policy Papers, n. 96, Paris, OECD Publishing, 2021, p. 5.
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and, through digital twin applications, forecasting traffic flows and 
incoming events. Other tools are UAVs that can be integrated in the 
smart port system and used for monitoring and preventing pollu-
tion56.

However, one of the main issues is to effectively drive digital 
transformation towards these purposes: according to some scholars 
and despite common believes, the equation between the former and 
sustainability or safer and healthier working conditions is still unde-
monstrated57.

Another problem could also be the possible conflict with some 
commercial interests of shipping companies. For example, smart 
ports could enable saving time and reducing GHG emissions58, but, 
for the same reason, this could prevent earning demurrages59.

56 g. argüello, Smart Port State Enforcement Through UAVs: New Horizon-
snfor the Prevention of Ship Source Marine Pollution, in t. matIn JohanSSon, d. 
dalaklIS, J. echebarrIa Fernández, a. PaStra, m. lennan (eds.), Smart Ports and 
Robotic Systems. Navigating the Waves of Techno-Regulation and Governance, 
Cham, Palgrave Macmillan, 2023, pp. 207-226.

57 ITF, Container Port Automation: Impacts and Implications, International 
Transport Forum Policy Papers, n. 96, Paris, OECD Publishing, 2021, p. 5. See also 
a. baSkIn, m. Swoboda, Automated Port Operations: The Future of Port Govern-
ance, in t. matIn JohanSSon, d. dalaklIS, J. echebarrIa Fernández, a. PaStra, m. 
lennan (eds.), Smart Ports and Robotic Systems. Navigating the Waves of Techno-
Regulation and Governance, Cham, Palgrave Macmillan, 2023, pp. 151 and 156 
ff. Contra, S. bevIlacqua, Porti e automazione: spunti in materia di responsabilità 
delle imprese di sbarco, in Diritto dei trasporti, 2019, p. 558.

58 Since 1 January 2024, all the ships of 5000 gross tonnage and entering EU 
ports (regardless of the flag they fly) are subject to the EU Emissions Trading Sys-
tem (EU ETS). The inclusion of the shipping sector in the EU ETS was introduced 
by the Regulation (EU) 2023/957 of the European Parliament and of the Coun-
cil of 10 May 2023 amending Regulation (EU) 2015/757 in order to provide for 
the inclusion of maritime transport activities in the EU Emissions Trading System 
and for the monitoring, reporting and verification of emissions of additional green-
house gases and emissions from additional ship types, and by the Directive (EU) 
2023/959 of the European Parliament and of the Council of 10 May 2023 amend-
ing Directive 2003/87/EC establishing a system for greenhouse gas emission allow-
ance trading within the Union and Decision (EU) 2015/1814 concerning the estab-
lishment and operation of a market stability reserve for the Union greenhouse gas 
emission trading system.

59 Laytime starts to count after a valid Notice of Readiness (NOR) has been 
tendered, as soon as the vessel has arrived at the destination agreed upon under the 
charterparty, which could be a port, a berth, a dock, etc. Therefore, it is the ship’s 
interest to reach the destination agreed upon as soon as possible, within the laycan 

https://climate.ec.europa.eu/eu-action/eu-emissions-trading-system-eu-ets_en
https://climate.ec.europa.eu/eu-action/eu-emissions-trading-system-eu-ets_en
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4.  Public law issues on smart ports. Focus on the Italian law

4.1.  The responsibilities of the Italian port system authorities

Seaports operation and management vary consistently all over 
the world. Currently, there is not a uniform regime of ports and 
port services either at the international or at the EU level60. It is 
possible to distinguish three or four main models of port govern-
ance. According to some scholars, seaports can be the categorized 
under the following groups: the Comprehensive Port Authority, the 
Landlord Port Authority, and the Port Company61. Following an-
other school of thought, it is possible to distinguish the Service 
Port, the Tool Port, the Landlord Port, and the Private Service 
Port62.

Within the EU law, the main law source is the Regulation (EU) 
2017/352 of the European Parliament and of the Council of 15 Feb-
ruary 2017 establishing a framework for the provision of port servic-
es and common rules on the financial transparency of ports. How-
ever, the Regulation does not address port governance, for example 
by imposing a specific model. EU ports are therefore subjected to 
general provisions concerning public contracts and concessions, in-
cluding the Directive 2014/23/EU of the European Parliament and 
of the Council of 26 February 2014 on the award of concession con-
tracts63, and the Regulation (EU) 2019/452 of the European Parlia-

period (this practice is known also as “Sail fast, then wait” - SFTW). C. Padaya-
chee, m.J. naude, Laytime and demurrage implications in voyage charterparties for 
chemical tankers, in Int. J. Innovation and Sustainable Development, 2021, 15(4), 
pp. 496-516. Another practice that could be in contrast with sustainability is the 
“first-come, first-served” principle in port operations.

60 G. vezzoSo, La riforma dei porti italiani in una prospettiva europea, in 
Rivista di Diritto dell’Economia, dei Trasporti e dell’Ambiente, 2015, pp. 260 ff.; 
P. verhoven, European Port Governance. Report of an Enquiry into the Current 
Governance of European Seaports, ESPO, 2010.

61 g. vezzoSo, La riforma dei porti italiani in una prospettiva europea, in 
Rivista di Diritto dell’Economia, dei Trasporti e dell’Ambiente, 2015, p. 262.

62 the world bank, Port Reform Toolkit, 2nd ed., 2007, p. 9.
63 The directive was recently modified by the Commission Delegated Regu-

lation (EU) 2023/2497 of 15 November 2023 amending Directive 2014/23/EU of 
the European Parliament and of the Council in respect of the thresholds for con-
cessions.
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ment and of the Council of 19 March 2019 establishing a framework 
for the screening of foreign direct investments into the Union.

Consequently, the actual responsibilities and procedures for the 
implementation of smart ports or smart infrastructures within sea-
ports, depend on the national regime. On this regard, also the le-
gal instruments for enabling the co-ordination among different enti-
ties within port systems or the collaboration between different ports 
should be considered, together with their regime. Moreover, for the 
development of a seaport as a smart port and its improvement in 
terms of competition, efficiency, and sustainability, for implement-
ing intermodal transport corridors and logistics services, it is im-
portant to take into account also the environment where the infra-
structure is located. Consequently, planning the digital, sustainable, 
and multimodal strategical improvement of a port has to involve the 
different stakeholders, mainly the operator of other transport in-
frastructures (such as railways, logistics centres, etc) and the pub-
lic bodies and authorities having the responsibility for the different 
level of territorial governance and the related policies, in particular 
Municipalities of port cities64.

In Italy, sea ports fall within the Landlord Port Authority model 
and are governed by the Law 8 January 1994, No 84, recently mod-
ified by the Legislative decree 4 August 2016, No 169, the Legis-
lative decree 13 December 2017, No 232, and the Law Decree 10 
September 2021, No 121, as modified by Law 9 November 2021, 

64 The love-hate relationship between ports and the cities where they are lo-
cated is a debate dating back to the foundation of port cities themselves. On the one 
hand, a port contributes to the commercial development of its city, on the other, it 
is often accused of being a factor of degradation. e. van hooydonk, The Law Ends 
Where the Port Area Begins: on the Anomalies of Port Law, Antwerp/Apeldoorn, 
Maklu, 2006. It is however necessary to involve all the relevant stakeholders, at 
the regional and even, where the case, national level, not limiting to Municipali-
ties, since the evolution from the so-called port-marketplace to its role as a strategic 
maritime cluster, gateway to the whole transport, logistics and economic network 
[g. beFanI, L’ordinamento amministrativo-funzionale dei porti verdi tra conges-
tione di competenze, efficientamento energetico e transizione ecologica, in Rivista 
giuridica dell’edilizia, 2022, pp. 433 ff; M. d’arIenzo, S. PuglIeSe, Pianificazione 
portuale in Italia alla luce dei riflessi della politica europea dei porti, in Il diritto 
dell’economia, 2020, 2, p. 308; m. raguSa, Quali piani per i porti italiani? Ripresa 
(economica) e resilienza (del monadismo) nell’ultima disciplina della pianificazio-
ne portuale, in Rivista giuridica dell’edilizia, 2022, 3, pp. 227-229].

https://dejure-it.ezproxy.unibo.it/#/ricerca/fonti_documento?idDatabank=7&idDocMaster=7185214&idUnitaDoc=36916807&nVigUnitaDoc=1&docIdx=1&isCorrelazioniSearch=true&correlatoA=Normativa
https://dejure-it.ezproxy.unibo.it/#/ricerca/fonti_documento?idDatabank=7&idDocMaster=7185214&idUnitaDoc=36916807&nVigUnitaDoc=1&docIdx=1&isCorrelazioniSearch=true&correlatoA=Normativa
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No 156, along with the Code of Maritime and Air Navigation. The 
former two law sources introduced the Port System Authorities with 
the intention of rationalizing and improving the competitiveness of 
the Italian economic system65. 

According to Article 6, para 4, let. a), of Law No 84/1994, 
among the tasks conferred to Port System Authorities, are direction, 
planning, coordination, regulation, promotion, and control of cargo 
handling and the other related services, of the commercial and in-
dustrial activities performed within seaports and the related territo-
rial districts. According to the following let. d), the Port System Au-
thority is entrusted also with the co-ordination of the administrative 
activities performed by public entities and bodies within the seaport 
and the public domain areas included in its territorial district. Fur-
thermore, under let. f) of the same article, the Port System Authority 
is responsible for promoting and co-ordinating forms of connection 
with dry ports and logistic systems. According to Article 8, para 3, 
let. g), it is the Port System Authority’s President that provides for 
co-ordinating the activities performed by public and private entities 
within the port (with the exception of the single window for cus-
toms procedures), and promotes solutions for enhancing, integrat-
ing, and speeding up the different procedures66.

Furthermore, under Article 9, second para of the Law Decree 
No 50, of 17 May 2022, as converted in Law by the Law 15 July 
2022 No 91, the Port System Authority can establish one or more 
renewable energy communities.

The Legislative Decrees No 169/2016 and No 232/2017, 
along with the Law Decree No 121/2021, as amended by Law No 
156/2021, introduced changes in the Port System Authority’s plan-
ning and programming function that are relevant for the present 
topic, too.

65 See the Strategic Plan for Ports and Logistics, approved with decree of the 
Prime Minister of 26 August 2015; Law 7 August 2015, No 124, the preamble to 
the Legislative decree No 169/2016. As it happened in other Countries, there has 
been a shift from “city-ports” to port systems. l. Scotto, La visione strategica del-
la Corte costituzionale sulla portualità dello Stretto di Messina (riflessioni a margi-
ne della sent. Cost. n. 208/2020), in Italian Papers on Federalism, 2021, 1, p. 78.

66 S. bevIlacqua, Porti e automazione: spunti in materia di responsabilità 
delle imprese di sbarco, in Diritto dei trasporti, 2019, p. 567.
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Under Article 5 of Law No 84/1994, the Port System Authority 
must draft the Strategic Planning Document (SPD), conforming to 
the national Plan for Transports and Logistics, to the Italian Strate-
gic Plan for Ports and Logistics, and the EU guidelines on seaports, 
logistics, and transport infrastructures. The SPD includes the parti-
tion of areas that are functional to the port into harbour areas, dry 
port areas and the waterfront along with the other areas of port-city 
interaction. It also identifies the last mile road and railway links with 
the ports belonging to the port system, that lie outside the seaport 
domain, including those crossing city centres67.

Another important document is the Structure Plan for each port 
included in the Port System68. Following the amendments introduced 
by the Law Decree No 121/2021 along with the Law No 156/2021, 
the current regime does not provide for a Port System Structure Plan 
and the plan issued for the single port is the sole instrument devot-
ed to territorial planning and governance with State-level relevance. 
The Structure Plan must comply with the Italian Strategic Plan for 
Ports and Logistics, and the port’s SPD, along with the Guidelines 
enacted by the High Council of Public Works and approved by the 
Minister of Infrastructures and Sustainable Mobility (currently, the 
Minister of Infrastructures and Transports)69. The Plan’s provisions 
must not contrast with the urban development plans, and the docu-
ment is subject to Strategic Environmental Assessment; for this pur-
pose, an environmental report must be included.

Other planning documents are the Three-year Operating Plans, 
that address the strategies for the development of port and logistics 
activities.

As for the environmental aspects, Article 4 bis provides, in ad-
dition to the above-mentioned requirements, that the port system’s 

67 a. ScattaglIa, Interazione porto-città: fra pianificazione portuale e novità 
legislative, in AmbienteDiritto.it, 2021, 3, pp. 176 ff. The Law Decree 16 July 2020 
No 76, as transposed in Law by the Law 11 September 2020 No 120 has modified 
the procedures for implementing the above-mentioned provisions by simplifying 
the requirements.

68 m.P. la SPIna, Brevi note sulle novità introdotte dal decreto legislativo n. 
232 del 13 dicembre 2017 in materia portuale, in Rivista di Diritto dell’Economia, 
dei Trasporti e dell’Ambiente, 2018, p. 239.

69 The Guidelines were enacted in March 2017.
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planning must conform to criteria of energy and environmental sus-
tainability. To this end, the article introduced the Energy and Envi-
ronment Strategy Document, to be drafted according to the guide-
lines published by the Minister for Environment, Land and Sea Pro-
tection (currently, Minister of the Environment and Energy Securi-
ty)70. The regional and municipal planning documents and the port 
planning ones must conform to each other.

It is also necessary to consider that, pursuant to the Code of Mar-
itime and Air Navigation and article 2 and 3 of Law No 84/1994, 
within each port system, the responsibilities concerning safety and 
security within ports, along with the regulation and supervision on 
pilotage, towage, mooring, and boating, still lie with the Maritime 
Authority. Moreover, the responsibilities of Customs and other Au-
thorities need to be considered, too.

For implementing the necessary co-ordination among the differ-
ent entities and the participation in the decision-making, the instru-
ments chosen by Italian lawmakers are the Conferenza dei servizi 
under Article 14-bis of Law 7 August 1990, No 24171, programme 
agreements, and other types of agreements among the different par-
ties (such as the Municipalities affected by the project), compulso-
ry advices, and two important bodies, the Sea Resource Partnership 
Body and National Conference for the Co-ordination of Port Sys-
tem Authorities72. When an agreement cannot be reached, accord-
ing to the aforementioned article of Law No 241/1990, the Council 
of Ministers is entrusted with the issue.

Law No 84/1994 does not expressly provides for the procedures 
and legal instruments for leading or participating in projects con-
cerning intelligent, automated, and smart mobility and logistics in-
volving different transport infrastructures, such as when a port is 

70 On this topic, F.m. dI maJo, I prossimi scenari ambientali europei nel 
settore marittimo e problematiche giuridiche nell’attuazione delle future normative, 
in Rivista del Diritto della Navigazione, 2022, pp. 217-258.

71 I.e. planning and decision-making meetings among the different public 
bodies.

72 The latter entities were introduced by the reform enacted in 2016. The 
former includes representatives of the different stakeholders that can confront 
and provide advice on the port planning documents. The latter is consulted by the 
Minister of Infrastructures and Transports before approving the SPD.
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part of an Intelligent Transport System (ITS)73. However, the proce-
dures and tools above described are provided for by general Italian 
provisions, such as the Law No 241/1990, and, for those aspects en-
compassing the specific responsibilities of the Port System Authori-
ty, the Maritime Authority or the aforementioned special bodies, the 
sector provisions should be applied at least by analogy. Consequent-
ly, they appear to be compatible also with these projects and should 
therefore be implemented along with public private partnerships 
and similar agreements when private entities are involved.

Following the considerations above, the main responsibility for 
approving and implementing projects aimed at digital transforma-
tion and sustainable development within a Port System lies with the 
Port Authority, who however has to co-ordinate with the other enti-
ties within and outside the port areas.

However, the Law 84/1994 introduced a multi-level governance 
system74. The Port System Authority is, in fact, subject to the con-
trol of the Minister of Infrastructures and Transports. According to 
Article 5, para 8 of Law No 84/1994, the latter holds the authority 
to approve and finance major projects in ports with international or 
national economic relevance, whereas for seaports of interregional 
or regional importance, the responsibility lies with the Regions. For 
this purpose, the Minister annually identifies the projects to be fi-
nanced. Current examples of projects that are important for sustain-
ability pertain to cold ironing, that are financed under the 2021 and 
2022 Economic and Financial Document.

The Port System Authority can also provide with its own re-
sources or co-finance the projects.

Moreover, digital transformation and sustainable development 
of ports fall within the TEN-T aims, under its Article 4: since the 
Port System Authorities are established in seaports included in the 

73 On the ITS, Directive 2010/40/EU of the European Parliament and of 
the Council of 7 July 2010 on the framework for the deployment of Intelligent 
Transport Systems in the field of road transport and for interfaces with other modes 
of transport.

74 A. marIno, Infrastruttura marittima e sistema porto nella pianificazione 
delle reti TEN-T: l’Autorità di Sistema Portuale, in Rivista del Diritto della Naviga-
zione, 2020, pp. 51 ff.
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Network, the related projects can be co-financed according to the 
Regulation (EU) No 1315/2013 of the European Parliament and of 
the Council of 11 December 2013 on Union guidelines for the devel-
opment of the trans-European transport network, as recently mod-
ified by the Commission delegated Regulation (EU) 2023/1176 of 
14 July 2022.

Along with the TEN-T, other projects of EU relevance are 
those falling within the Next Generation EU75, that has been im-
plemented in Italy with the National Plan for Recovery and Resil-
ience (PNRR)76.

Finally, it is worth to mention that specific provisions are devot-
ed to seaports included in a Special Economic Zone: in Italy the Sin-
gle SEZ of South Italian Regions, comprising the Regions Abruzzo, 
Basilicata, Calabria, Campania, Molise, Puglia, Sicily, and Sardin-
ia, has been established by the Law Decree 19 September 2023 No 
124, as modified by the Law 13 November 2023, No 162. It replac-
es the ZESs established by the Law Decree 20 June 2017 No 91, as 
modified by the Law 3 August 2017 No 123.

4.2.  Smart port terminals: the relationship between the terminal 
operator and the port authority

Digital transformation and sustainable projects can be imple-
mented in port terminals only, without including the entire seaport. 
On this regard, it is necessary to take into consideration the regime 
of the single terminal. In Italy, for example, in Port Systems the Port 
System Authorities hold the authority to grant port terminal conces-
sions.

75 Regulation (EU) 2020/2094 establishing a European Union Recovery In-
strument to support the recovery in the aftermath of the COVID-19 crisis; Regu-
lation (EU) 2020/852 of the European Parliament and of the Council of 18 June 
2020 on the establishment of a framework to facilitate sustainable investment, and 
amending Regulation (EU) 2019/2088; Regulation (EU) 2021/240 of the Euro-
pean Parliament and of the Council of 10 February 2021 establishing a Technical 
Support Instrument; Regulation (EU) 2021/241 of the European Parliament and of 
the Council of 12 February 2021 establishing the Recovery and Resilience Facility.

76 The Plan was approved by the EU Council on 13 July 2021.
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The main principle concerning the integration of environmental 
protection requirements is set by Article 11 of the TFEU and Arti-
cle 37 of the Charter of Fundamental Rights of the European Union. 
As for public contracts, since years, green public procurements have 
developed as a tool for balancing competition and entrepreneurship, 
from the one side, and environmental sustainability, from the oth-
er77. Directive 2014/23/EU of the European Parliament and of the 
Council of 26 February 2014 on the award of concession contracts, 
as modified, provides, as a general principle, for Member States to 
“take appropriate measures to ensure that in the performance of 
concession contracts economic operators comply with applicable 
obligations in the fields of environmental, social and labour law es-
tablished by Union law, national law, collective agreements or by the 
international environmental, social and labour law provisions listed 
in (its) Annex X”78. Moreover, the characteristics of the work or ser-
vice that is the subject-matter of a concession may include environ-
mental and climate performance levels79, and the award criteria may 
also be of environmental, social or innovation-related kind. Accord-
ing to some authors80, even where the domestic provisions does not 
set mandatory provisions on this regard, following the EU level pro-
visions, along with Article 9, para 3 of the Italian Constitution, the 
awarding authority should apply the above-mentioned principles.

77 Interpretative communication of the Commission on the Community law 
applicable to public procurement and the possibilities for integrating environmen-
tal considerations into public procurement, COM(2001) 274 final; Communica-
tion from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions, Public pro-
curement for a better environment, COM(2008) 400 final, of 16 July 2008; S. co-
lombarI, Le considerazioni ambientali nell’aggiudicazione degli appalti e delle con-
cessioni, in Urbanistica e appalti, 2019, 1, pp. 5-20; F. novello, Il “green public 
procurement” nelle regole, nelle politiche e nelle prassi dell’Unione Europea e de-
gli Stati membri, in Rivista trimestrale degli appalti, 2017, fasc. 4, pp. 1097-1152; 
a. PerInI, Appalti verdi: una strategia per lo sviluppo sostenibile, in Le Regioni, n. 
1-2, 2022, pp. 147-186; S. vIllamena, Appalti pubblici e clausole ecologiche: nuo-
ve conquiste per la competitività non di prezzo alla luce della recente disciplina eu-
ropea, in Diritto dell’economia, 2015, 2, pp. 355-388.

78 Article 30, para. 3.
79 Article 36.
80 S. colombarI, Le considerazioni ambientali nell’aggiudicazione degli ap-

palti e delle concessioni, in Urbanistica e appalti, 2019, 1, p. 12.
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In Italy, since the 2017 Public Contract Code81, contracting au-
thorities must apply the environmental minimum criteria approved 
by the Minister of the Environment and Energy Security. Under Ar-
ticle 30, first and third paras of the Code, contracting authorities 
must award public contracts taking into consideration, among the 
others, health and environment protection and the enhancement of 
sustainable development. Moreover, contractors must ensure com-
pliance with environmental, social, and labour laws. It is necessary 
to ascertain whether similar provisions apply to port concessions. 

For terminals devoted to cargo handling and the related servic-
es, the regime is provided by Article 18 of the Law No 84/1994. Its 
provisions have been recently implemented by the Regulation gov-
erning the procedure for awarding these concessions, enacted with 
the Decree No 202 of 28 December 2022 by the Minister of Infra-
structures and Transports82. According to its Article 2.1, in case of 
awarding procedures following an application by an interested par-
ty, the latter is assessed also on the basis of the principle of environ-
ment protection and energy efficiency, in accordance with Articles 1 
and 3 of the 2023 Code of Public Contracts. Para 4 of the same ar-
ticle includes the following criteria of evaluation of the tenders: the 
level of coherence with the port’s strategic planning documents; the 
nature and consistency of investments in infrastructure, facilities, 
equipment, technologies meant to enhance port productivity and 
the protection of the environment, safety, and security; the environ-
mental sustainability and impact of the proposed industrial project, 
and its level of technological advancement. Therefore, these prin-
ciples do not simply inform the regime of concessions in this field 
anymore, they are – together with others – the drivers for the con-
cession’s award83. Under Article 5 of the same Decree the variable 

81 Legislative Decree 18 April 2016, No 50, as modified by the Legislative 
Decree 19 April 2017, No. 56. This requirement was confirmed by Article 57, 
secondo para, of the Legislative Decree 31 March 2023, No. 36.

82 m. brIgnardello, Il regolamento di attuazione dell’art. 18 l n. 84/1994 in 
materia di concessione di aree e banchine portuali: la fine di una storia infinita?, 
in Rivista del Diritto della Navigazione, 2022, pp. 971-991.

83 G. FalSetta, a. cuneo, The new Italian regulation of port concessions: 
some ideas on the centrality of the theme of “sustainability”, in The MediTelegraph, 
23 March 2023.
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component of the concession charge is based also on the activity’s 
production, energy, and environmental efficiency, and on the servic-
es’ quality, taking also in consideration the promotion and develop-
ment of intramodality. 

On 21 April 2023, the Ministerial Decree No 110 providing 
Guidelines on the implementation of the Regulation was enacted84. 
This further decree provides that each Port System Authority shall 
specify the elements of the charge’s variable component meant to 
adequately appreciate the project’s technological innovation, envi-
ronmental sustainability, and energy efficiency85.

Moreover, it is worth noting that the subject-matter is also inter-
ested by the regulatory powers of the Authority for the Regulation in 
the Transport Sector (ART), according to Article 37, second para of 
Law Decree 6 December 2011 No 201, as modified by Law 22 De-
cember 2011, No 21486. The last Resolution issued by the Authori-
ty is the No 57/2018, that is still in force. Its annex A provides that 
the charge’s variable component should include incentive methods, 
among which those pertaining to energy and environmental efficien-
cy of the port operations’ cycle in the areas granted in concessions.

5.  Conclusions

As gateways for international trade and clusters for the devel-
opment of multimodal transport, seaports play a pivotal role in the 
current and future strategies for a sustainable development. Digital 
transformation and automation of seaports, in particular by shifting 

84 Rivista del Diritto della Navigazione, 2023, pp. 533 ff., with comment by 
m. brIgnardello, Linee guida sul regolamento in materia di concessioni portuali: 
una nuova puntata di una storia infinita.

85 Para. 6.
86 The issue concerning overlaps in the regulating powers of the ART and 

the Port System Authorities and the Minister’s powers under the current regime is 
widely debated among Italian scholars. P. brambIlla, La riforma delle concessioni 
portuali tra PNRR e ddl concorrenza 2021, in Federalismi.it, 2022, 18, pp. 9 ff.; 
m. brIgnardello, Linee guida sul regolamento in materia di concessioni portuali: 
una nuova puntata di una storia infinita, in Rivista del Diritto della Navigazione, 
2023, p. 553.
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intelligent infrastructures into smart ones through the implementa-
tion of Industry 5.0 technologies has revealed to be a crucial process 
for this aim, provided that it is specifically coherent with and driven 
towards this aim.

However, for effectively achieving this goal, it should be nec-
essary to involve in the process not only all the infrastructures, fa-
cilities and activities performed within the port, but also the other 
transport infrastructures and services, through an integration and 
co-ordination of strategies and networks at the local, national and 
EU level87.

The absence of a uniform model of seaports and the related ser-
vices and facilities, both from the practical and technical point of 
view and from the legal one, and the complexity of domestic and in-
ternational transport and logistics systems, could hinder achieving 
the inner potentialities of these technologies in international trans-
portation, logistics and commerce.

At the domestic level, the organization of the Italian seaport 
sector as a whole in port systems was meant to overcome the past 
issues of overcapacity, on the one hand, and the lack of adequate in-
frastructures, on the other88. However, the current local rivalry that 
even now appears to affect the sector, and the legal framework still 
lacking efficacious legal tools for enabling an effective development 
of a transport and logistics network extending over the single port 
system, hinder the actual achievement of a competitive, integrated, 
and multimodal transport and logistics system in Italy.

87 A. marIno, Infrastruttura marittima e sistema porto nella pianificazione 
delle reti TEN-T: l’Autorità di Sistema Portuale, in Rivista del Diritto della Naviga-
zione, 2020, p. 53.

88 m. raguSa, Quali piani per i porti italiani? Ripresa (economica) e resilien-
za (del monadismo) nell’ultima disciplina della pianificazione portuale, in Rivista 
giuridica dell’edilizia, 2022, 3, p. 237.
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EU ENERGY LAW AND SUSTAINABILITY

Patrick Abel*

1.  Introduction

The energy sector is central to economic governance and pub-
lic affairs. Without an energy supply, the modern economy cannot 
operate. Consumers require energy for their everyday activities. A 
secure energy supply is also increasingly a matter of national securi-
ty, as shown by Russia’s illegal war against Ukraine, which caused a 
European energy crisis. It has proven that the EU is vulnerable and 
(at least partly) dependent on other States in the essential question 
of energy supply. At the same time, the energy industry is also cru-
cial to further sustainable development. The energy transition is un-
derway as Member States decarbonize their economies to reduce 
greenhouse gas emissions and mitigate climate change. This chapter 
explores how sustainable development forms a fundamental pillar in 
EU energy law as a field of law central to European economic gov-
ernance and public affairs. After introducing the concept of sustain-
ability and its presence in general EU law (2.), the chapter will set 
the scene by tracing sustainability in the EU “Energy Constitution”, 
that is, in primary law (3.). On this basis, it analyses how EU sec-

* This article is partly based on a German article written by the author: Abel, 
Energiesouveränität, in Holterhus/Weber (eds.), Europäische Energiesouveränität, 
pp. 388 et seq. 
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ondary energy law addresses sustainability, internally towards and 
with the Member States (4.) and externally vis-à-vis third States (5.) 
before concluding (6.).

2.  The concept of sustainability and its presence in general EU law

In international law, the idea of sustainability or sustainable de-
velopment is mainly traced back to the 1987 Brundtland Report on 
“Our Common Future”, which described it as a “development that 
meets the needs of the present without compromising the ability of 
future generations to meet their own needs”1. Sustainable develop-
ment, as a principle, requires optimizing policy decisions by balanc-
ing the interests of the economy, social justice, and environmental 
protection2. The concept has heavily influenced EU law. 

The Treaty on the European Union (TEU) and the Treaty on 
the Functioning of the European Union (TFEU) enshrine that the 
EU must promote sustainable development in its internal and exter-
nal actions. We can find the principle in the preamble of the TEU 
as the EU’s determination to “promote economic and social pro-
gress for their peoples, taking into account the principle of sustain-
able development”3. For the internal action, Article 3 paragraph 3 
subparagraph 1 TEU highlights that the EU shall establish an inter-
nal market and “shall work for the sustainable development of Eu-
rope based on balanced economic growth and price stability, a high-

1 UN, Report of the World Commission on Environment and Development: 
Our Common Future, UN Doc A/42/427 Annex, 1987, para. 27.

2 J.E. vIñualeS, Sustainable Development, in l. raJamanI, J. Peel (eds.) The 
Oxford Handbook of International Environmental Law, Oxford, Oxford University 
Press, 2021, pp. 285, 293 ff., observes that sustainable development as a legal 
norm has “architectural” and “interpretive”, but not “decision-making” functions. 
For a critical perspective on the term, its vagueness and misuse, see u. nataraJan, 
International Law and Sustainable Development, in R.M. buchanan et al. (eds.), 
The Oxford Handbook of International Law and Development, Oxford, Oxford 
University Press, 20232, pp. 565, 568 ff.

3 Para. 9. See g. bándI, Principles of EU Environmental Law Including (the 
Objective of) Sustainable Development, in m. PeeterS, m. elIantonIo, Research 
Handbook on EU Environmental Law, Cheltenham, Edward Elgar Publishing, 
2020, pp. 36, 38 ff.
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ly competitive social market economy, aiming at full employment 
and social progress, and a high level of protection and improvement 
of the quality of the environment”, reflecting the triangle mentioned 
above. Concerning EU external action, Article 21 paragraph 2 TEU 
lays out that the EU must follow the policy objectives to “foster the 
sustainable economic, social and environmental development of de-
veloping countries” (lit. d) and to “help develop international meas-
ures to preserve and improve the quality of the environment and 
the sustainable management of global natural resources, in order to 
ensure sustainable development” (lit. f). Finally, Article 11 TFEU 
fuses internal and external EU action by comprehensively requiring 
that “[e]nvironmental protection requirements must be integrated 
into the definition and implementation of the Union’s policies and 
activities, in particular with a view to promoting sustainable devel-
opment”.

And indeed, the idea of sustainability has profoundly influenced 
EU policy and secondary law. Repeatedly, the European Commis-
sion has highlighted sustainability as an essential policy objective 
at home and abroad4. The European Green Deal, a policy strategy 
of the European Commission to tackle the environmental challeng-
es of our century, especially climate change and biodiversity loss, 
proclaims that the “EU has the collective ability to transform its 
economy and society to put it on a more sustainable path”5. The 8th 
Environmental Action Programme – which defines the EU’s long-
term environmental strategy until 2050 – sets sustainable develop-
ment as the key objective, stating in Article 1 paragraph 2 that it 
“aims to accelerate the green transition to a climate-neutral, sustain-
able, non-toxic, resource-efficient, renewable energy-based, resilient 
and competitive circular economy in a just, equitable and inclusive 
way”6. In light of this, it is fair to say that sustainable development 

4 See, for example, euroPean commISSIon, A Sustainable Europe for a Better 
World: A European Union Strategy for Sustainable Development, COM/2001/0264 
final.

5 The European Green Deal, Communication from the Commission of 11 
December 2019, COM(2019) 640 final.

6 Decision (EU) 2022/591 of the European Parliament and of the Council of 
6 April 2022 on a General Union Environment Action Programme to 2030, OJ L 
114/22.
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is a general policy objective that holistically covers all of EU law and 
has been spelled out in many concrete regulations and directives, in-
cluding energy law.

3.  EU Energy Constitution and Sustainability

Exploring the European Treaties in terms of what they say 
about energy policy, it becomes apparent that the “EU Energy Con-
stitution” contains the idea of sustainable development as well. Ar-
ticle 194 TFEU, the central provision of the EU’s energy policy, 
mirrors the concept of sustainability without mentioning the term 
explicitly. Its paragraph 1 defines the main objectives that the EU 
shall pursue in its energy policy by stating that in the “context of 
the establishment and functioning of the internal market and with 
regard for the need to preserve and improve the environment, Un-
ion policy on energy shall aim, in a spirit of solidarity between 
Member States, to: (a) ensure the functioning of the energy market; 
(b) ensure security of energy supply in the Union; (c) promote en-
ergy efficiency and energy saving and the development of new and 
renewable forms of energy; and (d) promote the interconnection of 
energy networks”. The linkage between fostering the economy and 
protecting the environment is evident from the text. It mentions 
the renewable forms of energy and, thereby, the path to decarbon-
ization that the EU has pursued for many years, as well as energy 
security. The social justice dimension is less visible in Article 194 
TFEU. One may consider it to be implicit in the energy security 
goal because providing stable energy to the population is a service 
that the State (through State agencies, state-owned enterprises, but 
also by regulating private companies) provides to the population 
as an essential requirement of modern life that is based on energy 
consumption.

The European Treaties provide the EU with potent energy com-
petences to promote sustainability vis-à-vis the Member States. En-
ergy policy is a shared competence which means that Member States 
can only legislate and adopt legally binding acts in energy law to 
the extent that the EU has not exercised its competence or decid-
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ed to cease exercising it7. This is counteracted to some extent by 
the sovereignty clause in Article 194 paragraph 2 subparagraph 2 
TFEU, which states that EU energy policy measures “shall not affect 
a Member State’s right to determine the conditions for exploiting its 
energy resources, its choice between different energy sources and 
the general structure of its energy supply, without prejudice to Ar-
ticle 192(2)(c)”. This means that in these three alternatives, the EU 
can only pursue a special legislative procedure that requires unanim-
ity in the Council in which all Member State governments are repre-
sented, giving every Member State a veto8. 

However, the Court of Justice of the European Union (CJEU) in-
terpreted this sovereignty clause narrowly. In a judgment from 2018 
on the market stability reserve of the EU emissions trading system, 
the CJEU interpreted Article 192 paragraph 2 TFEU as applying 
“only if it follows from the aim and content of that measure that 
the primary outcome sought by that measure is significantly to af-
fect a Member State’s choice between different energy sources and 
the general structure of the energy supply of that Member State”9. 
It was not sufficient if these areas were affected only as an “indi-
rect consequence”10. This finding is transferable to the almost iden-
tical provision of Article 194 paragraph 2, which refers to Article 
192 paragraph 2 as seen11. Especially in pursuing sustainable de-
velopment, the EU will, in many cases, be able to find other main 
policy objectives justifying that the sovereignty clause is not trig-

7 Article 2 paragraph 2, Article 4 paragraph 2 lit. i and Article 194 paragraph 
2 subparagraph 1 TFEU. On the sovereignty dimension of this provision, see K. 
huhta, The Scope of State Sovereignty under Article 194(2) TFEU and the Evolu-
tion of EU Competences in the Energy Sector, International & Comparative Law 
Quarterly, 2021, pp. 991, 993.

8 The details are set out in Article 192 paragraph 2 TFEU, including the fact 
that the Council only consults the European Parliament in these cases. This differs 
strongly from the ordinary legislative procedure in which the Council and the Euro-
pean Parliament are equal legislators and in which the Council decides by qualified 
majority, thus preventing that individual Member States have a veto. See Articles 
289 and 194 TFEU.

9 CJEU, Judgment of 21 June 2018, C-5/16, para. 46.
10 Ibid., para. 68.
11 Cf. K. huhta, The Scope of State Sovereignty under Article 194(2) TFEU 

and the Evolution of EU Competences in the Energy Sector, International & Com-
parative Law Quarterly, 2021, pp. 999, 1008.
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gered. In the case before the CJEU, it was the environmental objec-
tive to strengthen the EU emissions trading system to combat cli-
mate change. In energy law, the EU could thus pursue decarboniza-
tion efforts or social measures to assure a just transition within its 
competence, even if this has indirect effects on Member States’ con-
ditions for exploiting their energy resources, their choice between 
different energy sources, and the general structure of their energy 
supply; overall, the EU thus has a relatively broad mandate to pur-
sue sustainable energy regulation12. There are limits, though. For ex-
ample, it is an exclusive sovereign decision of the Member States if 
they consider nuclear energy as part of their sustainability strategy 
to decarbonize their energy industry, a matter on which, for exam-
ple, France and Germany disagree13.

4.  Internal EU energy law and sustainability

The idea of sustainability is present in many EU energy laws. 
Following Article 194 TFEU, EU secondary law has emphasized the 
decarbonization of the energy industry for many years, mirroring the 
environmental dimension of sustainable development. The EU com-
mitted to reduce greenhouse gas (GHG) emissions by 55 percent by 
2030 compared to 1990 levels and to reach net climate neutrality by 
2050 in the European Climate Law, based on the Fit-for-55 pack-
age14. Thereby, the EU implements the goals and obligations under 
the Paris Agreement15. The energy industry is the sector that emits 

12 Ibid., pp. 1008 ff.
13 See for example CJEU, Judgment of 22 September 2020, C-594/18 P, paras. 

48 ff.; k. taluS, P. aalto, Competences in EU Energy Policy, in r. leal-arcaS, J. 
wouterS (eds.), Research Handbook on EU Energy Law and Policy, Cheltenham, 
Edward Elgar Publishing, 2017, pp. 15, 21.

14 Article 4 Regulation (EU) 2021/119 of the European Parliament and of the 
Council of 30 June 2021 establishing the framework for achieving climate neutrality 
and amending Regulations (EC) No 401/2009 and (EU) 2018/1999 (“European 
Climate Law”) OJ L 243/1 (hereafter “European Climate Law”).

15 On the connection to the Paris Agreement, see e. broSSet, S. malJean-
duboIS, The Paris Agreement, EU Climate Law and the Energy Union, in m. PeeterS, 
m. elIantonIo, Research Handbook on EU Environmental Law, Cheltenham, 
Edward Elgar Publishing, 2020, pp. 412 ff.
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the most emissions in the EU, followed by industry and transporta-
tion16. It is thus essential to transform the European energy indus-
try, mainly by turning to renewable energies such as wind, solar, ge-
othermal, and hydropower17. The latest Renewable Energy Directive 
(RED III) sets the binding overall Union target that the EU must 
have a share of at least 42,5 % renewable energy sources in its gross 
final energy consumption in 203018. 

4.1.  Emissions trading system

The main EU instrument to pursue sustainability in the energy 
sector is the emissions trading system (ETS), created under Directive 
2003/87/EC19. The ETS is a “cap and trade system”. It puts a price on 
emitting GHG. The idea is to internalize the costs that the energy in-
dustry causes to the public by polluting the atmosphere, a global pub-
lic good20. Internalizing costs means that the person causing the pol-
lution must bear the costs, not the public (polluter pays principle)21. 

16 euroPean commISSIon, Climate Action Progress Report 2023, p. 6 based on 
data for 2022.

17 S.-l. hSu, International Market Mechanisms, in k.r. gray (ed.) The Oxford 
Handbook of International Climate Change Law, Oxford, Oxford University Press, 
2016, pp. 239, 244 ff.

18 Article 3 paragraph 1 subparagraph 1 of the Directive (EU) 2018/2001 of 
the European Parliament and of the Council of 11 December 2018 on the promotion 
of the use of energy from renewable sources, OJ L 328/82, changed most recently 
by Directive (EU) 2023/2413 of the European Parliament and of the Council of 18 
October 2023 amending Directive (EU) 2018/2001, Regulation (EU) 2018/1999 
and Directive 98/70/EC as regards the promotion of energy from renewable 
sources, and repealing Council Directive (EU) 2015/652, OJ L 2023/2413. On the 
history of the RED, see P. croSSley, The Role of Renewable Energy Law and Policy 
in Meeting the EU’s Energy Security Challenges, in r. leal-arcaS, J. wouterS 
(eds.), Research Handbook on EU Energy Law and Policy, Cheltenham, Edward 
Elgar Publishing, 2017, pp. 469, 475 ff.

19 Directive 2003/87/EC of 13 October 2003, OJ L 275/32 (hereafter: “EU 
ETS”).

20 On the costs of GHG emissions, see J. FeIler, P. vaJda, Energy and Envi-
ronment, in r. leal-arcaS, J. wouterS (eds.), Research Handbook on EU Energy 
Law and Policy, Cheltenham, Edward Elgar Publishing, 2017, 432, 435 ff.

21 On the principle, see g. bándI, Principles of EU Environmental Law In-
cluding (the Objective of) Sustainable Development, in m. PeeterS, m. elIantonIo, 
Research Handbook on EU Environmental Law, Cheltenham, Edward Elgar Pub-
lishing, 2020, pp. 36, 48 ff.
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The ETS makes it so by establishing a market-based system. It sets a 
maximum volume of GHG that the covered sectors, including energy 
installations, may emit in a year on EU territory (the “cap”). It turns 
this GHG volume into ETS certificates. A certificate acts as a permit 
to emit a certain amount of GHG. Energy companies must acquire 
these certificates to emit GHG in energy production. Most GHG cer-
tificates are sold in public auctions22. Companies acquiring these cer-
tificates can use them themselves or trade them to other companies 
(the “trade” aspect of the “cap and trade” system). The idea is that 
there is a price incentive to use energy-efficient and clean technolo-
gy, as this decreases the need for ETS certificates. At the same time, 
GHG emission-intensive production requires purchasing lots of cer-
tificates, making it expensive and putting it at a competitive disad-
vantage23. From an economic perspective, this market-based solution 
should make GHG reductions efficient as the ETS market will ensure 
that emissions are reduced where it is cheapest24.

In 2005, the EU introduced the ETS25. It has undergone differ-
ent trade periods in which the instrument has been reformed and 
changed significantly26. Reforms have caused a significant increase 
in certificate price so that in the current fourth trading period, the 
ETS produces a substantial steering effect that leads the energy in-
dustry to cleaner technologies27. The annual cap that the ETS sets on 

22 See Article 10 EU ETS.
23 v. koumPlI, EU ETS and Voluntary Carbon Markets: Key Features and 

Current Challenges, in Journal of World Energy Law and Business, 2024, pp. 87, 
88 ff.

24 See Directive 2003/87/EC of 13 October 2003, OJ L 275/32 (hereafter: 
“EU ETS”).

25 v. koumPlI, EU ETS and Voluntary Carbon Markets: Key Features and 
Current Challenges, in Journal of World Energy Law and Business, 2024, p. 88.

26 On the evolution of the instrument, see S.e. weIShaar, EU Emissions 
Trading – Its Regulatory Evolution and the Role of the Court, in m. PeeterS, m. 
elIantonIo, Research Handbook on EU Environmental Law, Cheltenham, Edward 
Elgar Publishing, 2020, pp. 443 ff. For a comprehensive analysis of the evolution of 
emissions trading systems worldwide, see P. ekInS et al., Impacts and Evolution of 
Emissions Trading Systems: Insights from Research and Regulation, Florence, EUI 
Robert Schuman Centre, 2023.

27 m. knondt, Instruments and Modes of Governance in EU Climate and 
Energy Policy: From Energy Union to the European Green Deal, in t. rayner, 
k. SzuleckI (eds.), Handbook on European Union Climate Change Policy and 
Politics, Cheltenham, Edward Elgar Publishing, 2023, pp. 202, 205.
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annual GHG emissions is being reduced continuously until 2030, in-
creasing the price incentive for green energy even further28.

Overall, the ETS can be considered an effective approach to 
strengthen sustainability in the EU energy sector. The advantage is 
that it is not the EU or the Member States that set the price for GHG 
emissions but a market. The ETS thus creates a green framework 
under which energy production takes place in the EU, fundamental-
ly altering the industry’s competition rules without restricting com-
panies with prohibitions in what they can do29. However, the third 
dimension of sustainable development should be remembered when 
reflecting on the EU ETS. Social justice may be endangered if energy 
companies pass on high ETS certificate prices to consumers30. High 
energy prices mainly affect lower-income households as they typical-
ly use more of their available financial resources for energy than mid-
dle- and high-income households31. The EU ETS already considers 
this effect to some degree in the form of a market stability reserve. It 
is a reserve of certificates taken from the market and (automatically) 
reintroduced into it in case of an exceptional increase in certificate 
prices to soften the volatility and the impact of market changes32. 
However, the EU and the Member States should flank the EU ETS 
with additional social policies. This is something that the European 
Commission has underlined time and again by highlighting that the 
energy transition is to be made “leaving no one behind”33. To that 

28 Article 9 paragraphs 3 and 4 EU ETS.
29 S.e. weIShaar, EU Emissions Trading – Its Regulatory Evolution and 

the Role of the Court, in m. PeeterS, m. elIantonIo, Research Handbook on EU 
Environmental Law, Cheltenham, Edward Elgar Publishing, 2020, pp. 443 ff.

30 On this matter, see the comprehensive study by c. Strambo et al., The 
Impact of the New EU Emissions Trading System on Households: How can the 
Social Climate Fund Support a Just Transition? (Stockholm Environment Institute, 
Stockholm, 2022).

31 See, for example, J. PrIeSmann et al., Does Renewable Electricity Hurt the 
Poor? Exploring Levy Programs to Reduce Income Inequality and Energy Poverty 
across German Households, in Energy Research & Social Science, 2022, 93, 
102812, p. 2.

32 S.e. weIShaar, EU Emissions Trading – Its Regulatory Evolution and 
the Role of the Court, in m. PeeterS, m. elIantonIo, Research Handbook on EU 
Environmental Law, Cheltenham, Edward Elgar Publishing, 2020, p. 451.

33 See, for example, euroPean commISSIon, A Green Transition that Leaves 
No One Behind, 21 June 2023, https://ec.europa.eu/commission/presscorner/
detail/en/AC_23_3426 (accessed on 30 April 2024).

https://ec.europa.eu/commission/presscorner/detail/en/AC_23_3426
https://ec.europa.eu/commission/presscorner/detail/en/AC_23_3426
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end, the EU has, for example, created the Just Transition Mechanism 
and the Social Climate Fund to finance social support to account for 
the burdens that the energy transition may inflict34. 

4.2.  Energy governance and reporting

The EU also pursues sustainability in energy law by implement-
ing an elaborate energy governance and reporting system through the 
Governance Regulation (EU) 2018/199935. It requires the Member 
States to be transparent about their energy policies, targets, and re-
alities on which they must provide reports. They must present long-
term strategies for the next thirty years, integrated national energy 
and climate plans for ten years, integrated national energy and climate 
progress reports every two years and annual reports36. The Govern-
ance Regulation also requires them to set national climate mitigation 
objectives, targets and contributions by which they show how they 
contribute to the EU reaching its energy decarbonization and climate 
mitigation goals37. The Commission assesses the reports and the pro-
gress made by Member States and can make non-binding recommen-
dations to them in case it finds their efforts to be insufficient38. The 
Commission also assesses the EU’s overall progress and publishes an-
nual Energy Union Reports39. The Governance Regulation on the En-
ergy Union is integrated into the more general reporting and moni-
toring framework of the European Climate Law that covers all sec-

34 Regulation (EU) 2023/955 of the European Parliament and of the Council 
of 10 May 2023 establishing a Social Climate Fund and amending Regulation (EU) 
2021/1060, OJ L 130/1.

35 Regulation (EU) 2018/1999 of the European Parliament and of the Coun-
cil of 11 December 2018 on the Governance of the Energy Union and Climate Ac-
tion, amending Regulations (EC) No 663/2009 and (EC) No 715/2009 of the Euro-
pean Parliament and of the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC, 
2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the European Parlia-
ment and of the Council, Council Directives 2009/119/EC and (EU) 2015/652 and 
repealing Regulation (EU) No 525/2013 of the European Parliament and of the 
Council, OJ L 328/1 (hereafter “Governance Regulation”).

36 Articles 3, 15, 17, 26 of the Governance Regulation.
37 Article 4 of the Governance Regulation.
38 See Articles 29 ff. of the Governance Regulation.
39 Articles 29 and 35 of the Governance Regulation.



EU Energy Law and Sustainability 193

tors40. Overall, the Governance Regulation, together with the Europe-
an Climate Law framework, mirrors the “soft” approach of the trans-
parency, reporting, and monitoring approach of the Paris Agreement.

4.3.  Energy-related regulatory standards

Furthermore, the EU also pursues sustainable development in the 
energy sector by setting regulatory standards. There is a plethora of 
relevant legislation that cannot be covered here comprehensively. For 
example, EU law introduced a ban on the sale of combustion engine 
cars by 2035, with the possibility of an exception for vehicles that use 
GHG-neutral e-fuels41. The EU also set ambitious energy efficiency 
standards. For example, the Ecodesign Directive sets framework re-
quirements for the energy efficiency of certain products, and there is 
a new proposal to expand and increase these requirements42. Energy 
efficiency promotes sustainability as the economic outcome remains 
the same with lower energy costs, decreasing the emission intensity43.

4.4.  Subsidies

Subsidies play a pivotal role in sustainable EU energy law, too. 
They have been and continue to be crucial for building renewable 

40 Article 7 paragraph 7 subparagraph 1 lit. a of the European Climate Law. 
41 See Proposal for a Regulation of the European Parliament and of the Council 

on type-approval of motor vehicles and engines and of systems, components and 
separate technical units intended for such vehicles, with respect to their emissions 
and battery durability (Euro 7) and repealing Regulations (EC) No 715/2007 and 
(EC) No 595/2009, COM/2022/586 final.

42 Directive 2009/125/EC of the European Parliament and of the Council of 
21 October 2009 establishing a framework for the setting of ecodesign requirements 
for energy-related products (recast), OJ L 285/10; Proposal for a Regulation of 
the European Parliament and of the Council establishing a framework for setting 
ecodesign requirements for sustainable products and repealing Directive 2009/125/
EC, COM/2022/142 final.

43 See J. roSenow, F. kern, EU Energy Innovation Policy: The Curious Case of 
Energy Efficiency, in r. leal-arcaS, J. wouterS (eds.), Research Handbook on EU 
Energy Law and Policy (Edward Elgar Publishing, Cheltenham, 2017), pp. 501 ff. 
on the relationship to technological innovation, criticizing that the EU has an insuf-
ficient institutional set up to promote technological innovation for energy efficiency.
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energy capacity. By setting requirements and conditions for the le-
gality of subsidies, EU law substantially influences the rules of the 
subsidies game. Block exemption regulations and the Commission 
Guidelines on State Aid for Climate, Environmental Protection, 
and Energy Technology, Research, and Development set detailed re-
quirements that incentivize the proper use of subsidies, for example, 
for renewable energies44.

5.  External EU energy law and sustainability

Sustainable development also extends to the external dimension 
of EU energy policy. In 2020, the EU produced only 42 % of its 
energy demand; it imported the rest from abroad45. Therefore, the 
sources of that imported energy play a significant role in determin-
ing how sustainable EU energy policy is in its impact on the envi-
ronment. Trade in fossil fuels such as oil, gas, and coal must be re-
placed with cleaner energy products. In the mid-to long-term, the 
EU aims to import hydrogen produced sustainably from abroad46. 
Today, there is substantial trade in electricity where transnational 
electricity grids exist in third states47, but its environmental sustain-
ability again depends on the foreign electricity production methods. 
Furthermore, there is an increasing import dependency on critical 
raw materials that the industry requires for modern renewable en-
ergy technology, such as solar panels48. External EU energy law has 
reacted to these necessities in recent years.

44 See for example Articles Art. 36a, 38-44, 46, 48, 49 of the Commission Reg-
ulation (EU) No. 651/2014 of 17 June 2014 declaring certain categories of aid com-
patible with the internal market in application of Articles 107 and 108 of the Treaty, 
OJ L 187/1; Communication from the Commission of 18 February 2022, Guidelines 
on State aid for climate, environmental protection and energy 2022, OJ 80/1.

45 Eurostat, Shedding Light on Energy in the EU, 2022 Interactive Edition 
(PDF-Version), 5.

46 See Communication from the Commission of 8 July 2020, A Hydrogen 
Strategy for a Climate-Neutral Europe, COM(2020) 301 final.

47 UN, International Trade Statistics Yearbook 2021, United Nations, Vol II, 
2022, p. 99.

48 See https://www.consilium.europa.eu/en/infographics/critical-raw-materials/ 
(accessed on 30 April 2024) and the reaction in form of the Proposal for a Regula-
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5.1.  Open, strategic autonomy

The EU’s general trade strategy of pursuing an “open, strate-
gic autonomy” is crucial for external EU energy law. The European 
Commission introduced this strategy in 2020. With it, the EU re-
mains committed to multilateralism while being increasingly strate-
gic in its choice of partners and less naïve in offering the openness of 
its markets without reciprocity49. Thereby, the EU reacts to a chang-
ing international landscape of increasing tensions between China 
and the US, bringing about a renaissance of geoeconomics and a pri-
ority for energy security50. 

In its external energy policy, the EU does not seek complete en-
ergy autarky, that is, to produce 100% of its energy demand on its 
soil. It still aims to harvest the welfare gains that trade has to offer. 
But it increasingly does so (only) with selected like-minded part-
ners. The Energy Community is a case in point. It is an interna-
tional organization based on an international agreement of the EU 
with its neighbouring countries, Albania, Bosnia and Herzegovina, 
Georgia, Kosovo, Moldova, Montenegro, Serbia, North Macedonia, 
and Ukraine51. The agreement requires the parties to adopt a list of 
EU energy laws for a transnational electricity and gas network52. 
Furthermore, the EU has concluded free trade agreements (FTA) 
with countries such as Singapore, Vietnam, Japan, New Zealand and 

tion of the European Parliament and of the Council establishing a Framework for 
Ensuring a Secure and Sustainable Supply of Critical Raw Materials and Amend-
ing Regulations (EU) 168/2013, (EU) 2018/858, 2018/1724 and (EU) 2019/1020, 
COM/2023/160 final.

49 Communication from the Commission of 10 March 2020, A New Industrial 
Strategy for Europe, COM/2020/102 final.

50 See a. robertS, h.c. moraeS, v. FerguSon, Toward a Geoeconomic Order 
in International Trade and Investment, in Journal of International Economic Law, 
2019, 655.

51 https://www.energy-community.org/aboutus/whoweare.html (accessed on 
30 April 2024).

52 See the comment by S. FIScher, Global Energy Security and EU Energy 
Policy, in r. leal-arcaS, J. wouterS (eds.), Research Handbook on EU Energy 
Law and Policy, Cheltenham, Edward Elgar Publishing, 2017, pp. 150, 160 ff. who 
considers the Energy Community an “enlargement of the EU’s domestic market to 
neighboring countries with an accession perspective”. 

https://www.energy-community.org/aboutus/whoweare.html
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Kanada, including chapters and provisions on energy trade, sustain-
ability, and environmental protection53. 

The plurilateral Energy Charter Treaty (ECT) contains specific 
obligations on energy trade and investment, including the EU and 
many of its Member States but also, for example, Japan54. The ECT 
has been heavily criticized as an obstacle to decarbonization because 
States would abstain from taking the necessary steps for fear of in-
vestment arbitration claims that investors may bring under the rules 
of the ECT55. Therefore, the EU and many of its Member States 
have declared their intention to terminate the agreement or have 
already done so56. But the likely alternative of more contract arbi-
tration (based on individual contracts that investors conclude with 
host states) may prove to be even worse57. 

5.2.  Diversifying energy supply

The EU is increasingly seeking to diversify its sources of en-
ergy supply. It has reinforced its efforts in reaction to the illegal 
act of aggression by Russia against Ukraine under the REPowerEU 
Plan58. As a result of this war and EU sanctions, Russia terminated 
large parts of its energy exports to the EU; this severely affected the 
EU energy supply as Russia had been the most important source of 
EU energy imports for many years, causing a severe energy crisis59. 

53 euroPean ParlIamentary reSearch ServIce, Trade and Sustainable Devel-
opment in EU Free Trade Agreements (2023), https://www.europarl.europa.eu/
RegData/etudes/BRIE/2023/754613/EPRS_BRI(2023)754613_EN.pdf (accessed 
on 30 April 2024).

54 See https://www.energycharter.org/who-we-are/members-observers/ (ac-
cessed on 30 April 2024).

55 See t. morgandI, l. bartelS, Exiting the Energy Charter Treaty under the 
Law of Treaties, in King’s Law Journal, 2023, pp. 145, 146 ff.

56 Ibid., pp. 146 ff. with further references.
57 a. daSzko, The Energy Charter Treaty at a Critical Juncture: of Knowns, 

Unknowns, and Lasting Significance, in Journal of International Economic Law, 
2023, pp. 720, 732 ff.

58 Communication from the Commission of 18 May 2022, REPowerEU Plan, 
COM/2022/230 final.

59 a.-a. marhold, Towards a “Security-Centred” Energy Transition: Balanc-
ing the European Union’s Ambitions and Geopolitical Realities, in Journal of Inter-
national Economic Law, 2023, pp. 756, 762 ff.

https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/754613/EPRS_BRI(2023)754613_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/754613/EPRS_BRI(2023)754613_EN.pdf
https://www.energycharter.org/who-we-are/members-observers/
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This also proved problematic for decarbonization efforts, as Mem-
ber States such as Germany had envisaged Russian gas as a transi-
tional energy commodity, replacing coal due to its lower GHG emis-
sions per energy unit generated60.

Consequently, Member States had to resort to the more expen-
sive liquified natural gas (LNG) shipped from States such as the 
US or increase energy production by coal plants61. Diversification of 
energy supply has been a part of the EU energy strategy for a long 
time62. Still, it is taken more seriously only in light of recent events. 
Inter alia, the objective of diversification forms part of the Govern-
ance Regulation, according to which Member States must explain 
their efforts to reduce energy dependency from third States63. 

5.3.  Assertive extraterritorial energy regulation

Increasingly, the EU is taking a more assertive stance to spread 
its understanding of sustainable development in energy policy to 
other States worldwide. The best example is the Carbon Border Ad-
justment Mechanism (CBAM). The regulation entered into force in 
2023, introducing a transitional phase while becoming fully opera-
tional from 202664. It complements the ETS presented above and 
tries to solve the problem of carbon leakage. 

Carbon leakage is about the concern that companies could es-
cape the ETS by relocating their production abroad to a location 

60 See t.t. PederSen et al., Long-term Implications of Reduced Gas Imports 
on the Decarbonization of the European Energy System, in Joule, 2022, 6(7), pp. 
1566 ff.

61 a.-a. marhold, Towards a “Security-Centred” Energy Transition: Balanc-
ing the European Union’s Ambitions and Geopolitical Realities, in Journal of Inter-
national Economic Law, 2023, p. 766.

62 See S. FIScher, Global Energy Security and EU Energy Policy, in r. leal-
arcaS, J. wouterS (eds.), Research Handbook on EU Energy Law and Policy, Chel-
tenham, Edward Elgar Publishing, 2017, pp. 161 ff. who rightly observes a shift in 
strategy towards energy security since the gas crisis in winter 2009 and the energy 
trade disruptions with Russia in winter 2014/2015.

63 Article 4 lit. c of the Governance Regulation.
64 Regulation (EU) 2023/956 of the European Parliament and of the Council 

of 10 May 2023 establishing a carbon border adjustment mechanism, OJ L 130/52 
(hereafter “CBAM”).
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that does not have an ETS or other stringent climate regulation in 
place and importing goods produced in that third country to the 
EU. This would give these companies a competitive advantage as 
they would not have to purchase costly ETS certificates, unlike com-
panies producing in the EU65. To prevent carbon leakage, the EU 
ETS currently allocates certificates for free to specific GHG emis-
sions-heavy industries with intense international competition66. This 
is a problem because these companies are thus currently effectively 
escaping the ETS and are not subject to the steering effect that put-
ting a price on GHG emissions exerts.

CBAM aims to prevent carbon leakage by putting a price on 
the embedded GHG emissions of goods imported to the EU. The 
idea is that importers must provide data on the GHG emitted while 
producing the imported goods abroad. They must then purchase a 
CBAM certificate equivalent to the price they would have paid for 
an ETS certificate had they produced the good on EU territory (and 
thus been subject to the EU ETS). As CBAM phases in, the EU is 
phasing out the free allowances under the EU ETS. This should cre-
ate a level playing field between EU importers and domestic compa-
nies as all are subject to instruments that internalize the costs that 
the society faces for polluting the atmosphere67. For now, CBAM 
only applies to specific key GHG emission-heavy industries exempt-
ed from the ETS so far, such as cement and steel, but significantly, 
it also covers hydrogen, the main trade commodity in a sustainable 
future that no longer resorts to fossil fuels68. In addition, the EU is 
considering extending CBAM to other or even all imported goods; 
therefore, it can be viewed as a comprehensive attempt to introduce 

65 k. kuloveSI, EU Emissions Trading Scheme: Preventing Carbon Leakage 
Before and After the Paris Agreement, in r. leal-arcaS, J. wouterS (eds.), Research 
Handbook on EU Energy Law and Policy, Cheltenham, Edward Elgar Publishing, 
2017, pp. 417, 420 ff.

66 Ibid., p. 422.
67 See P. abel, The Carbon Border Adjustment Mechanism: Reconciling the 

Principles of Sustainability and Free Trade in the EU’s External Action?, in m. dIz, 
r.a. weSSel (eds.), EU External Relations Law and Sustainability: The EU, Third 
States and International Organizations, The Hague, T.M.C. Asser Press, 2024 
forthcoming.

68 See Annex I of the CBAM.
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a green competition framework applicable to domestic and foreign 
companies69.

CBAM qualifies as an assertive tool of external EU energy policy 
because it explicitly and intentionally aims to incentivize third States 
to pursue specific energy regulations that the EU considers sustaina-
ble and sound70. This is because CBAM exempts EU importers from 
having to buy CBAM certificates to the extent they have already paid 
a carbon price in the State where the goods to be imported were 
produced71. Carbon prices are market-based regulations for climate 
change mitigation, including, for example, cap and trade systems 
such as an ETS and carbon taxes72. In addition, EU importers are 
entirely exempted from the CBAM if the country of origin has an 
ETS linked with the EU73. Hence, importers have easier access to 
the EU internal market in both cases. This incentivizes third States 
to introduce carbon pricing or link an ETS to the EU’s. The EU thus 
uses its economic weight as leverage to induce – or, as some criti-
cize, coerce – third States to pursue similar climate laws. For this 
reason, it is controversial if the CBAM violates WTO law74. From a 
political perspective, the CBAM is a (partial) departure from a coop-
erative approach that centres on multilateral negotiations under the 
UN Framework Convention on Climate Change and the Paris Agree-
ment to achieve global sustainable development75. And it is not the 
only example of the EU’s unilateral, extraterritorial outreach76. 

69 See recital 30 of the CBAM.
70 See recital 14 of the CBAM.
71 Article 9 of the CBAM.
72 See S.-l. hSu, International Market Mechanisms, in k.r. gray (ed.) The 

Oxford Handbook of International Climate Change Law, Oxford, Oxford Univer-
sity Press, 2016, pp. 239, 244 ff.

73 Article 2 paragraph 6 of the CBAM and its Annex III, point 1.
74 See P. abel, The Carbon Border Adjustment Mechanism: Reconciling the 

Principles of Sustainability and Free Trade in the EU’s External Action?, in m. dIz, 
r.a. weSSel (eds.), EU External Relations Law and Sustainability: The EU, Third 
States and International Organizations, The Hague, T.M.C. Asser Press, 2024 
forthcoming.

75 a.-a. marhold, Towards a “Security-Centred” Energy Transition: Balanc-
ing the European Union’s Ambitions and Geopolitical Realities, in Journal of Inter-
national Economic Law, 2023, pp. 767 ff.

76 See, for example, m. cremona, J. Scott, EU Law Beyond EU Borders: The 
Extraterritorial Reach of EU Law, Oxford, Oxford University Press, 2019.
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6.  Conclusion

This chapter has shown that sustainable development consti-
tutes a fundamental pillar of EU energy law. It is enshrined in the 
European Treaties as a crosscutting principle that the EU must inte-
grate into all of its policies. This includes energy and is essential be-
cause it constitutes the sector with the highest share of GHG emis-
sions. In line with the idea of sustainability, the EU is obliged to re-
duce these emissions to mitigate climate change. To this end, EU 
energy law is integrated into and transforms the framework of the 
Paris Agreement, operating as a hinge to domestic law. Sustainabil-
ity is present in the internal and external dimensions of EU energy 
law. The EU combines different approaches to promote the princi-
ple. Internally, it has the ETS in place as a market-based instrument, 
complemented by a governance and reporting mechanism, regulato-
ry standards (including energy efficiency), and subsidy rules. Exter-
nally, the EU aims for an open, strategic autonomy in energy vis-à-
vis third States. The EU does not try to achieve energy autarky but 
wants and needs to find reliable, like-minded trading partners – for 
fossil fuels as long as they are still required, for critical raw materi-
als necessary for renewable energy technologies, and for sustainably 
produced hydrogen in the mid-and long-term. Especially the experi-
ence of Russia’s aggression against Ukraine has led the EU to realize 
that it must diversify its energy supply. In the current new era of ge-
opolitics and geoeconomics, energy security has become ever more 
relevant. However, the EU is also increasingly taking a more asser-
tive stance towards other countries to actively incentivize them to 
pursue more rigorous sustainability policies, as reflected by the ex-
ample of the CBAM. Overall, sustainable development is an overar-
ching principle of energy policy that brings together its internal and 
external dimensions and will only increase in relevance in the com-
ing years and decades. 



THE EUROPEAN UNION BETWEEN SUSTAINABLE 
DEVELOPMENT AND OPEN STRATEGIC AUTONOMY: 

PROSPECTS FOR ACTION IN LIGHT OF THE 2023 
STRATEGIC FORESIGHT REPORT

Federico Siscaro

1.  Introduction

The European Union (EU) faces a crucial challenge in to-
day’s world: balancing the promotion of sustainable development 
and the pursuit of open strategic autonomy. These two objectives, 
though complementary, require careful navigation and precise stra-
tegic planning. This paper will explore how the EU is addressing 
this challenge, trying to reconcile its ambition to become an envi-
ronmentally responsible global player while preserving its strate-
gic independence. It will first devise the principle of sustainability 
in the framework of EU policies. Over the last past years, sustain-
ability-oriented policies have been hampered and encouraged at 
once by recent international crises. Such crises have also inspired 
the search for open strategic autonomy, a concept that refers to an 
approach that aims to combine the objective of strengthening the 
EU’s strategic autonomy with a commitment to multilateralism, 
international cooperation and openness to global partners and al-
lies. The genesis and development of this concept will thereafter 
be drawn up. Secondly, this paper will focus on the intersections 
between the advocacy of sustainable development interests and 
the quest for open strategic autonomy. The Strategic Foresight Re-
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port 20231 has highlighted the connection between the two con-
cepts, identifying a number of key issues that need to be addressed. 
Amidst these questions, this paper will steer its attention towards 
two sensitive themes. In the first place, it will discuss how, in an 
era where the international order is evolving towards a multipolar 
system, the EU can advance sustainability. It will investigate the 
multi-faceted strategy that embraces and exploits both the hurdles 
and opportunities that accompany the dawn of a transformative 
era in globalization. This strategy encompasses the use of a broad 
spectrum of measures aligned to sustainability goals, namely a new 
trade policy carried out through trade agreements embedding sus-
tainability clauses, a fostered support for sustainable development 
initiatives in developing countries and meaningful action in inter-
national fora that may bolster international cooperation. Second-
ly, it will analyse the endeavour to attain a net-zero economy while 
pursuing open strategic autonomy. This mandates an enhancement 
of the Single market, achieved by revitalizing industrial policies 
and strengthening value chains and critical infrastructures. Ad-
ditionally, the success of a net-zero economy hinges on promot-
ing equitable market conditions that ensure a uniform application 
of environmental regulations and reinforcing sustainability within 
corporate governance. 

2.  Sustainable development and open strategic autonomy in EU 
policies 

The European Union has always been at the forefront of the 
global fight against climate change and environmental degradation 
and has always regarded issues related to social and economic as-
pects of sustainability as a cornerstone of its policies. The promo-
tion of sustainable development in the European Union is a key ob-
jective involving interconnected policies in many areas. The legal 

1 Communication from the Commission to the European Parliament and the 
Council, 2023 Strategic Foresight Report: Sustainability and people’s wellbeing at 
the heart of Europe’s Open Strategic Autonomy, Doc. COM/2023/376 final.
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basis for sustainable development strategies is enshrined in both 
Arts. 3 and 21 of the Treaty on European Union (TEU), which af-
firms the EU’s internal and external responsibility to safeguard this 
principle. In this context, the EU has adopted the United Nations 
Sustainable Development Goals (SDGs) as a guiding framework 
for its policies and actions. The 2030 Agenda of the United Nations 
(UN)2, linked to the Paris Agreement on climate change3 and the 
Addis Ababa Action Agenda4, offers a set of ambitious goals that 
embrace economic, social and environmental dimensions of sus-
tainable development, including combating climate change, reduc-
ing inequalities, promoting gender equality and protecting ecosys-
tems. Under President von der Leyen’s guidance, the Commission 
has unveiled an ambitious policy agenda dedicated to advancing 
sustainability within the European Union and beyond. The SDGs 
form an integral part of the President’s political agenda5 and serve 
as the cornerstone of policymaking, both domestically and in for-
eign affairs, across all sectors. During the von der Leyen Commis-
sion’s tenure, the SDGs have taken centre stage in major initiatives 
such as the European Green Deal and Recovery and Resilience 
Plans. Launched in December 2019, the European Green Deal6 is 
an ambitious plan to transform the EU into a climate-neutral con-
tinent by 2050. Other goals include reducing greenhouse gases, 
promoting renewable energy, energy efficiency, circular economy, 
sustainable mobility and social justice. In broader terms, the goal 
is to make Europe an example of leadership in combating climate 

2 Resolution adopted by the General Assembly of the United Nations on 
25 September 2015, Transforming our world: the 2030 Agenda for Sustainable 
Development, A/RES/70/1.

3 United Nations Climate Change Conference (COP21), Paris Agreement, 
2015.

4 unIted natIonS, Addis Ababa Action Agenda of the Third International 
Conference on Financing for Development, 2015.

5 u. von der leyen, Political Guidelines for the Next European Commission: 
A Union that strives for more, 2019.

6 Communication from the Commission to the European Parliament, the 
European Council, the Council, the European Economic and Social Committee and 
the Committee of the Regions, The European Green Deal, Doc. COM(2019) 640 
final.
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change and promoting globally environmental sustainability. Sub-
sequently, the pandemic crisis led to the creation of the Next Gen-
erations EU (NGEU)7, the epochal fiscal stimulus programme de-
vised by European institutions, along with the implementation of 
related national recovery and resilience programmes, which put 
digitisation, competitiveness, the green revolution and energy tran-
sition at the centre of the Union’s agenda.

Thereafter, in 2021, the European climate law has been put in 
place8. Even so, external adverse turmoil has exerted pressure on 
the post-pandemic economic upturn and global efforts toward sus-
tainable development, causing a deceleration in progress, at times 
even resulting in setbacks9. Likewise, recent international crises 
have accelerated the awareness of the need for a rapid twin tran-
sition of the European economy, green and digital, which at the 
same time can ensure the full competitiveness of its industry vis-à-
vis international competitors and promote the creation of quality, 
long-term jobs. The targets pursued through the new European in-
dustrial policy, which seems to be moving away from classic mar-
ket liberalisation towards more explicit steering of the economy, 
are based on the evolving international and geopolitical context10. 
The current situation, defined as “polycrisis”11, has shown the vul-
nerability of European industry and the lack of autonomy in strate-
gic sectors, as well as the fragility of global supply chains that have 
been undermined by the trade blockage caused by the pandemic. 
Through the implementation of the new industrial policy, the Un-
ion wishes to act independently from the global superpowers and 

7 Council Regulation (EU) 2020/2094 of 14 December 2020 establishing a 
European Union Recovery Instrument to support the recovery in the aftermath of 
the COVID-19 crisis, in OJEU L433I of 22.12.2020.

8 Regulation (EU) 2021/1119 of the European Parliament and of the Coun-
cil of 30 June 2021 establishing the framework for achieving climate neutrality and 
amending Regulations (EC) No 401/2009 and (EU) 2018/1999 (“European Cli-
mate Law”).

9 EU Voluntary Review on progress in the implementation of the 2030 Agen-
da, 2023.

10 I. begg, One Instrument, Many Goals: Some Delicate Challenges Facing 
the EU’s Recovery Fund, in Cesifo Forum, 2021, 22(1), pp. 9-13.

11 world economIc Forum, This is why “polycrisis” is a useful way of looking 
at the world right now, 2023.
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desires to become such a power itself, capable of exerting influence 
on global affairs commensurate with its economic weight12. The 
focus of the update is on reducing the Union’s technological and 
industrial gap and dependencies, which prevent it from playing a 
leading role in technological innovation and from being self-suffi-
cient, particularly in critical situations and emergencies. In 2021, 
the European Council’s President Michel affirmed: “We will re-
duce dependencies and achieve resilience in areas such as ener-
gy, digital, cyber security, semi-conductors, industrial policy, trade 
and reinforcing the Single market”13. In this sense, the concept of 
strategic autonomy14 has become a key consideration for the EU. 
As stated by the European Parliament, strategic autonomy “refers 
to the capacity of the EU to act autonomously – that is, without 
being dependent on other countries – in strategically important 
policy areas. These can range from defence policy to the econo-
my and the capacity to uphold democratic values”15. Strategic au-
tonomy became central to the European debate in 2016 when the 
former High Representative for Foreign Policy Mogherini made it 
the cornerstone of the Union’s global strategy16. At the time, ref-
erence was made to strategic autonomy, especially in the field of 
defence. Afterwards, the concept has been widened to other sub-
jects, namely trade and economic policies, advanced technologies, 
energy security, external action and diplomacy. However, Europe-
an policy-makers realized that for an export-oriented economy like 
Europe’s, aspiring for autonomy in a highly globalized economy is 
not exactly desirable. Hence, the concept has slightly changed into 
“Open Strategic Autonomy”, an expression used by the Commis-

12 I. begg, One Instrument, Many Goals: Some Delicate Challenges Facing 
the EU’s Recovery Fund, in Cesifo Forum, 2021, 22(1), pp. 9-13.

13 Oral Conclusions drawn by President Charles Michel following the informal 
meeting of the Members of the European Council in Brdo pri Kranju (Slovenia), 
2021.

14 d. SchmId, S. lavery (eds.), Will “Strategic autonomy 3.0” deliver?, in 
Social Europe, 2023.

15 Briefing of the European Parliament, EU strategic autonomy 2013-2023. 
From concept to capacity, 2022.

16 councIl oF the euroPean unIon, A Global Strategy for the European 
Union’s Foreign and Security Policy, 2016.
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sion to position itself somewhere in between its natural predilec-
tion for free trade and more protectionist positions, prompted by 
the term “autonomy”17. In other terms, open strategic autonomy 
reflects the EU’s approach to balancing its quest for strategic au-
tonomy with its openness to international cooperation and multi-
lateralism. This stance certainly entails a few contradictions, as ex-
pressed by the High Representative of the EU for Foreign Affairs 
and Security Policy J. Borrell: “We don’t want to be protectionists, 
but we have to protect ourselves”18.

3.  An overview of the 2023 strategic foresight report

Against this backdrop, the 2023 Strategic Foresight Report19 
envisages the pursuit of sustainability in the context of the reali-
zation of Open Strategic Autonomy. As intended in the title of the 
report, Sustainability and people’s wellbeing at the heart of Eu-
rope’s Open Strategic Autonomy, the two goals are strictly inter-
twined in EU policy. According to the report, “The European Un-
ion is forging ahead with unprecedented action to achieve climate 
neutrality and sustainability. A successful transformation will limit 
the existential risks of climate change and the environmental cri-
sis while strengthening the EU’s open strategic autonomy and eco-
nomic security. To succeed in this transformation, it is essential to 
recognize the links between the environmental, social, and eco-
nomic dimensions of sustainability. This will enable Europe to pur-
sue a forward-looking geopolitical strategy that successfully lev-
erages its most valuable assets – namely, its unique social mar-
ket economy and its position as the largest trading block in the 
world”. The report sheds light on how sustainable development 

17 t. gehrke, EU Open Strategic Autonomy and the Trappings of Geoeco-
nomics, in European Foreign Affairs Review, 2022, 27, pp. 61-78.

18 euroPean external actIon ServIce, Why European Strategic Autonomy 
Matters, 2020.

19 Communication from the Commission to the European Parliament and the 
Council, 2023 Strategic Foresight Report: Sustainability and people’s wellbeing at 
the heart of Europe’s Open Strategic Autonomy, Doc. COM/2023/376 final.
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enhances the EU’s resilience, innovation, and global influence, all 
of which are vital for achieving strategic autonomy in an interde-
pendent world. Balancing these objectives requires careful policy 
coordination and integration, acknowledging that sustainable de-
velopment is not only an environmental imperative but also a stra-
tegic asset for the EU’s long-term security and prosperity. Succeed-
ing this task is crucial for Europe’s long-term competitiveness, so-
cial model, and global leadership in a net-zero economy, with ben-
efits for current and future generations. However, the green tran-
sition, alongside the digital one, presents challenges and trade-offs 
that impact economies and societies on an unprecedented scale 
and speed. Acknowledging the interconnections between environ-
mental, social, and economic aspects of sustainability is crucial for 
shaping a forward-thinking geopolitical approach. The 2023 Stra-
tegic Foresight Report delves into the intersections among struc-
tural trends that impact sustainability and places strong emphasis 
on the significance of advancing inclusive well-being, sustainabili-
ty, and democracy to enhance Europe’s global influence. Based on 
the Strategic Report’s findings, this paper will focus on two specif-
ic subject matters. The first topic concerns the challenges to sus-
tainability policies posed by the new emerging global order and re-
shaping of globalization, which will require an empowerment of 
the EU’s global stance. This will imply the use of a wide set of in-
struments, namely a trade strategy that upholds sustainability in-
terests through careful use of free trade agreements and the gener-
alized scheme of preferences, an actual and comprehensive strat-
egy to sustain developing countries in the green transition and a 
successful climate diplomacy aimed at developing meaningful in-
ternational cooperation in sustainability issues. The second topic 
analysed concerns the pursuit of a net-zero economy, which will 
necessitate a deepening of the single market through a renewed use 
of industrial policy as well as a reinforcement of value chains and 
critical infrastructures. Furthermore, an effective net-zero econo-
my will require both a strengthening of sustainable-related con-
ducts in corporate governance and an increased market fairness 
that favours a level playing field with respect to the application of 
environment-related legislation.
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4.  The Quest for Sustainability in an Increasingly Multipolar 
World. Challenges and Opportunities against the Backdrop of 
a New Globalization

Over the last decade, several international crises have contrib-
uted to shaping a new international order, accelerating a new rise of 
geopolitics. The illegal annexation of Crimea by Russia followed by 
the full-scale invasion of Ukraine, Brexit, the migration and energy 
crisis, the danger of terrorism, the pandemic and the threat of autoc-
racies outline an increasingly multipolar international order. In this 
scenario, the EU has been compelled to reorganize its internal and 
external policies, given its ambition to become a global player in the 
geopolitical arena has become a necessity and considering the inter-
national community’s expectation of the EU as a promoter of peace 
and security20. The invasion of Ukraine notably put an end to the 
West’s plan to create a rule-based international order. Not just Rus-
sia, but a growing number of countries, with different governance 
models and values, are challenging the Western-led global order. 
The so-called “Global South” (i.e. developing countries) increasing-
ly demand more representation in international fora. China propos-
es itself as the head of this group that sees the Ukrainian conflict 
simply as another European war that has nothing to do with them21. 
Global South countries, especially African ones, have then become 
a strategic competition field, both in terms of a “battle of models” 
and a “battle of offers”22 between Western countries and authori-
tarian regimes. Hence, there are today several decision-making cen-
tres, forming a multipolar system, in which tackling transnational 
issues such as climate change, climate justice and energy transition 
is more and more difficult. According to the European Commission, 
“the question Europe faces is a simple one: whether Europeans will 

20 camera deI dePutatI, L’azione esterna e la politica estera e di sicurezza co-
mune dell’UE, Documentazione per le Commissioni, Attività dell’Unione Europea, 
7, 2022.

21 Indeed, many of these countries have not imposed sanctions on Russia. On 
the contrary, they continue to trade with it in pursuit of their own interests.

22 Communication from the Commission to the European Parliament and the 
Council, 2023 Strategic Foresight Report: Sustainability and people’s wellbeing at 
the heart of Europe’s Open Strategic Autonomy, Doc. COM/2023/376 final.
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decide on their common destiny, or whether that destiny will be de-
cided by others. Whether the European Union wants to be a pillar 
of the emerging multipolar global order or whether it will resign it-
self to being a pawn. The challenges that Europe faces today will not 
go away. Global competition will harden. The pace of technologi-
cal change will increase. Geopolitical instability will grow. The ef-
fects of climate change will be felt. Demographic trends mean that 
migration to the EU will continue”23. Moreover, international trade 
has been strongly affected by rising geopolitical tensions, and has, 
in turn, contributed to fuelling them. Among the most prominent 
geopolitical issues are the trade war between China and the Unit-
ed States, with the EU as the needle in the balance of contention, 
along with the paralysis of the World Trade Organisation (WTO). 
Besides, the COVID-19 pandemic, together with infrastructural de-
ficiencies and bottlenecks for strategic goods, have shown the lack 
in global supply chains of an essential feature: resilience. These ten-
sions have led to the rise of protectionism and economic national-
ism, which is reflected above all in the quest for autonomy in sec-
tors deemed strategic (like semiconductors and strategic minerals). 
The events have led analysts to point to a substantial acceleration in 
the so-called “deglobalisation” trend. On closer scrutiny, however, 
we can observe that tensions in international relations are provok-
ing the development of new phenomena, such as the diversification 
of supply chains, the decoupling of economies and the regionalisa-
tion of trade, i.e. the creation of an increasing number of preferen-
tial trade agreements. This is referred to as “selective globalisation”, 
indicating the so-called “nearshoring” and “friendshoring” phenom-
ena24. Regionalism, although envisaged by the WTO, undermines 
its foundations, as it contributes to complicating and rendering less 
transparent the framework of global trade relations. This new con-

23 Communication from the Commission to the European Council, the Eu-
ropean Parliament and the Council, A stronger global actor: a more efficient deci-
sion-making for EU Common Foreign and king for EU Common Foreign and Secu-
rity Policy, Doc. COM(2018) 647 final.

24 Nearshoring refers to the relocation of production to countries close to 
those of origin, or to countries other than China, but still with low labour costs. 
By friendshoring, on the other hand, we mean relocation to countries that are 
geopolitically allied. 
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text has contributed to the rise of geo-economic confrontation and 
has affected EU sustainable policies, hampering the stream of green 
goods and technologies and exposing the EU’s strategic dependen-
cies on critical raw materials crucial for its twin transition. It also 
forced the EU to partly relocate its productions in order to guaran-
tee more resilient supply chains.

Given this context, the advancement of sustainable development 
objectives compels the EU to adopt a multi-faceted and integrated 
approach to policymaking. It needs to leverage its diplomatic, eco-
nomic, and political influence on the global stage, so as to contrib-
ute to a more sustainable and equitable world. In concrete terms, it 
means it will have to adopt a wide array of instruments. Sustainable 
purposes lie at the heart of the new trade strategy presented in Feb-
ruary 202125, which frames the EU’s trade initiatives in the new con-
text of open strategic autonomy. Within the framework of its trade 
policy, the EU can foster sustainability aims through a wide range 
of tools, with an approach defined as “governing through trade”26. 
First, it can incorporate sustainability clauses into Free Trade Agree-
ments (FTAs), encouraging trade partners to adopt more sustaina-
ble practices involving environmental protection, labour standards 
and sustainable development. While these concerns have gradual-
ly found their way into EU trade agreements in recent times, the 
Commission has now committed to independently prioritize and ad-
vance them further27. The first, vivid example of this strategy was 
the EU-Korea free trade agreement28. It was the first of a new gen-
eration of European FTAs that included Trade and Sustainable De-
velopment (TSD) chapters dedicated to environmental and labour 
standards. To fully enforce the TSD chapter, the EU has launched 

25 Communication from the Commission to the European Parliament, the 
Council, the European Social and Economic Committee and the Committee of the 
Regions, Trade Policy Review – An Open, Sustainable and Assertive Trade Policy, 
Doc. COM(2021) 66 final.

26 a. marx, Integrating Voluntary Sustainability Standards in Trade Policy: 
The Case of the European Union’s GSP Scheme, in Sustanability, 10(12), 2018.

27 t. gehrke, EU Open Strategic Autonomy and the Trappings of Geoeco-
nomics, in European Foreign Affairs Review, 2022, 27, pp. 61-78. 

28 Free Trade Agreement between the European Union and its Member States, 
of the one part, and the Republic of Korea, of the other part, 2011.
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dispute proceedings against South Korea due to Korea’s delay in the 
ratification of fundamental conventions of the International Labour 
Organisation (ILO). This case showed how the EU is willing to en-
force sustainability interests through its trade policy29. At the same 
time, it reveals how this strategy can be contentious. Recently, the 
FTA with MERCOSUR has raised similar concerns. Negotiations 
between the EU and four of South America’s largest economies have 
encountered a new obstacle as Brasilia criticized Brussels’ efforts 
to introduce environmental obligations concerning deforestation in-
to the export agreement30. The agreement, which underwent twen-
ty years of negotiations and was ultimately finalized in 2019, has 
faced ratification delays. EU nations, led by France, have demanded 
a concrete commitment from Brasilia to safeguard the amazon for-
est before they will endorse it. To this extent, the European Com-
mission has recently created the Chief Trade Enforcement Officer, 
a newly established role responsible for ensuring that trade part-
ners fulfil their FTA obligations, which also encompass sustainabil-
ity commitments, and taking enforcement actions when required31. 
Under the trade policy framework, the Generalised Scheme of Pref-
erences (GSP) can also be used for sustainable commitments. The 
GSP is a unilateral and non-reciprocal scheme offering developing 
nations improved access to the majority of its goods, in the form of 
the partial or entire suspension of import tariffs. The GSP usually 
includes conditionality provisions aimed at promoting human rights 
and labour standards32. In its recent application, the Commission 
has been granting preferences to countries that meet conditions re-
lated to good governance and sustainable development33, using the 
facilitated access to the Single market as a “carrot” to foster the 

29 m. garcìa, Sanctioning Capacity in Trade and Sustainability Chapters in 
EU Trade Agreements: The EU–Korea Case, in Politics and Governance, 2022, 
10(1), pp. 58-67.

30 a. boundS, b. harrIS (eds.), EU trade deal with South America delayed by 
row over environmental rules, in Financial Times, 2023.

31 euroPean commISSIon, Chief Trade Enforcement Officer, 2021.
32 c. Portela, Are EU GSP Withdrawals and CFSP Sanctions Becoming More 

Alike, in European Foreign Affairs Review, 2023, 28, pp. 35-52.
33 t. verellen, a. hoFer (eds.), The Unilateral Turn in EU Trade and 

Investment Policy, in European Foreign Affairs Review, 2023, 28, pp. 1-14.
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achievement of its sustainable goals34. Although improvements in 
sustainability commitments have been achieved, a compliance gap 
has emerged35, which needs to be properly addressed in the future. 

As an instrument placed at the crossroads of different fields of 
EU external action36, The GSP is strictly linked with EU develop-
ment cooperation policy, a significant sector of the EU’s external ac-
tion to enhance global sustainability. In the forthcoming years, it will 
be fundamental for the EU to allocate a significant portion of EU 
development aid to projects and programs that promote sustaina-
ble development. It will have to provide technical assistance and ca-
pacity-building support to developing countries to help them imple-
ment sustainable policies and practices. This can include training, 
technology transfer, and knowledge sharing. In this regard, the new 
Global Gateway Strategy plays a pivotal contribution. Launched in 
December 2021, this is the EU strategy to harness public and pri-
vate investment in infrastructure connections between the EU and 
its partners37. Sustainability is a core pillar of the Global Gateway 
strategy. It aims to narrow the international gap in infrastructure 
investments related to the global green and digital transition. It is 
also designed to make international trade more resilient to future 
shocks, improving supply chains around the world and helping part-
ner countries fight climate change38. As it was argued39, the Global 

34 Report from the Commission to the European Parliament and the Council 
on the Generalised Scheme of Preferences covering the period 2014–2015, Doc. 
COM/2016/029 final. 

35 Joint Staff Working Document: The EU Special Incentive Arrangement 
for Sustainable Development and Good Governance (‘GSP+’) Covering the 
Period 2014-2015, Accompanying the document – Report from the Commission 
to the European Parliament and the Council Report on the Generalised Scheme of 
Preferences during the period 2014-2015, Doc. SWD/2016/08 final.

36 g. SIleS-brügge, EU Trade and Development Policy Beyond the ACP: 
Subordinating Developmental to Commercial Imperatives in the Reform of GSP, in 
Contemporary Politics, 2014, 20(1), pp. 49-62.

37 Joint Communication to the European Parliament, the Council, the 
European Economic and Social Committee, the Committee of the Regions and the 
European Investment Bank, The Global Gateway, Doc. JOIN(2021) 30 final.

38 c. ShIrley, A gateway to partnership, in European Investment Bank, 2023.
39 c. teevan, S. bIlal, e. domIngo, a. medInIlla (eds.), The Global Gateway: 

A recipe for EU geopolitical relevance?, in The Centre for Africa-Europe relations, 
2022.
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Gateway might give the EU a stronger geopolitical relevance. It rep-
resents the answer to China’s Belt and Road Initiative and to oth-
er global rivals to restore the EU’s position in the world, especially 
in Africa. If the EU manages to combine a new approach to devel-
opment policies, more focused on concrete development issues of 
partners, with a long-term vision centred on sustainable objectives 
and values, it will overcome reputational issues in developed coun-
tries and therefore will be able to boost its global standing. This 
will allow the EU to increase its geopolitical influence and assertive-
ness, becoming a global leader in shaping global rules and stand-
ards regarding sustainable development issues. In addition, the EU 
can engage with other nations on climate change mitigation and ad-
aptation, as well as advocate for the green transition of developing 
countries through an effective and assertive climate diplomacy in in-
ternational fora. At the COP27 summit, the European Commission 
demonstrated ambition and flexibility to keep the goal of limiting 
global warming to 1.5°C40. The EU supported the creation of a “loss 
and damage” fund to support the most vulnerable countries affect-
ed by climate-related disasters41. This fund pertains to the issue of 
climate justice, which involves the responsibility of developed coun-
tries to provide financial support to developing nations, which are 
more vulnerable to the effects of global warming, considering their 
limited contribution to climate change42. 

5.  Achieving a net-zero economy within the context of open strate-
gic autonomy. The EU’s drive for a European industrial policy, 
market fairness and sustainable corporate behaviour

The EU’s endeavours to achieve a net-zero economy are a re-
sponse both to the escalating climate crisis and to the changing geo-
political landscape, which requires bolstering the EU’s resilience and 

40 euroPean commISSIon, EU at COP27 Climate Change Conference, 2022.
41 Cop27: cosa c’è, cosa manca, in Istituto per gli Studi di Politica Internazio-

nale (ISPI), 2022.
42 r. boStIcco, Loss and damage: c’è speranza per la finanza climatica, in 

Affari Internazionali, 2023. 
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capacity in strategic green technologies. As sustainability will consti-
tute a crucial source of its long-term competitive advantage43, the EU 
will have to safeguard its leading position in the global race to net-ze-
ro industry, considering also that the global market for net-zero tech-
nologies will triple by 203044. In doing so, it must strengthen its in-
dustrial capabilities in critical technologies while making its strategic 
supply chains more resilient. In addition, as the world’s largest trad-
ing bloc, it can leverage its social market economy to drive positive 
change, pushing both foreign and European operators to adopt high 
sustainability standards. Europe is currently a net-zero technology 
importer45. To advance its green and digital ambitions, the EU needs 
to enhance its industrial and technological capacity. This means, on 
the one hand, underpinning the creation of strategic value chains ca-
pable of strengthening the EU’s supply-chain resilience46, thus reduc-
ing and diversifying foreign dependencies in strategic sectors (i.e. 
semiconductors, raw materials, batteries, hydrogen). On the other 
hand, it entails a massive flow of investments to be directed into re-
search, development and manufacturing to support the advancement 
of EU-based productions of net-zero technologies. Meanwhile, it be-
comes imperative to back the execution of an ambitious economic 
security strategy47, capable of assessing future dependencies across 
strategic sectors. These actions are pivotal to fortifying the EU’s open 
strategic autonomy as well as to sustaining its quest for a net-zero 
economy. In concrete terms, the EU is carrying out these objectives 

43 Competitive Sustainability Index: New Metrics for EU Competitiveness for 
an Economy in Transition, in Cambridge Institute for Sustainability Leadership, 
2022.

44 Net Zero Industry Act: l’Ue gonfia i muscoli (industriali), in Istituto per gli 
Studi di Politica Internazionale (ISPI), 2023.

45 a. gIlI, Clean Tech: l’UE risponde all’IRA (e a Xi), in Istituto per gli Studi 
di Politica Internazionale (ISPI), 2023. About a quarter of Europe’s electric cars 
and batteries and almost all of its photovoltaic modules are imported. In the clean 
tech market, China is at the forefront, being facilitated by its abundance of metals 
and rare earths that are crucial in the energy transition industry.

46 t. gehrke, EU Open Strategic Autonomy and the Trappings of Geoeco-
nomics, in European Foreign Affairs Review, 2022, 27, pp. 61-78.

47 Joint Communication to the European Parliament, the European Council 
and the Council on the “European Economic Security Strategy”, Doc. JOIN(2023) 
20 final.
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through a coordinated package of measures, which encompasses the 
European Green Deal Industrial Plan48, the Net Zero Industry Act49 
(NZIA) and the Critical Raw Materials Act50.

The Green Deal Industrial Plan is structured around four key 
elements. First, establishing a stable and streamlined regulatory 
framework, facilitating permits for production and assembly sites 
for clean tech products, thus accelerating European industrial pro-
duction in these sectors. In second place, expediting financial access 
to allow state aid to increase production in these critical sectors. In 
this regard, the Commission has proposed the creation of a Europe-
an Sovereignty Fund intended to avoid a fragmentation of the Eu-
ropean Single market that could occur due to the larger fiscal space 
of some countries. Thirdly, strengthening skills development, there-
by increasing labour market participation in green sectors. Finally, 
promoting open trade with like-minded countries and resilient sup-
ply chains through their diversification for critical raw materials, an 
objective pursued by the Critical Raw Material Act51. The NZIA, on 
the other hand, introduces an industrial strategy aimed at advancing 
clean tech manufacturing through a structured approach. To achieve 
this, it follows a four-step plan. Initially, it identifies eight specif-
ic net-zero technologies categorized as “strategic”: solar photovol-
taic and solar thermal, onshore wind and offshore renewables, bat-
teries and storage, heat pumps and geothermal energy, electrolysers 

48 Communication from the Commission to the European Parliament, the 
European Council, the Council, the European Economic and Social Committee and 
the Committee of the Regions, A Green Deal Industrial Plan for the Net-Zero Age, 
COM/2023/62 final.

49 Proposal for a Regulation of the European Parliament and of the Council 
on establishing a framework of measures for strengthening Europe’s net-zero 
technology products manufacturing ecosystem (Net Zero Industry Act), Doc. 
COM/2023/161 final.

50 Proposal for a Regulation of the European Parliament and of the Council 
establishing a framework for ensuring a secure and sustainable supply of critical 
raw material, Doc. COM(2023) 160 final.

51 The Critical Raw Materials Act mandates the EU to achieve specific targets 
by 2030. These include covering 10% of the consumption of critical minerals 
through domestic production, processing 40% of these minerals, and recycling at 
least 15% of them. Furthermore, it stipulates that no more than 65% of the EU’s 
annual consumption of any critical raw material, at any significant processing stage, 
should originate from a single third country.
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and fuel cells, sustainable biogas and biomethane, carbon capture 
and storage (CCS) and grid technologies. Secondly, it establishes an 
overarching target for EU domestic manufacturing in these technol-
ogies, aiming to fulfil at least 40% of the EU’s annual deployment 
requirements by 2030. Thirdly, it outlines a governance framework, 
where member states propose Net-Zero Strategic Projects with min-
imal oversight from the European Commission. Lastly, the NZIA de-
lineates a suite of policy tools, primarily at the national level, to sup-
port the selected NZIA projects52. These initiatives represent an an-
swer to similar acts implemented by major trade competitors53. The 
return of industrial policy, albeit motivated by the quest for strategic 
autonomy in key green and digital sectors, has been deemed as a dan-
gerous return to economic protectionism54. These plans risk indeed 
violating WTO rules, hence undermining free trade and coopera-
tion in tackling global public goods such as the environment and the 
twin transition. To this extent, it will be crucial to preserve collabo-
ration and promote industrial cooperation agreements, at least with 
like-minded countries. An example of this kind of cooperation is the 
recent EU-US Trade and Technology Council (TTC), which also han-
dles topics like green technology and supply chain security55. Such 
actions will help conjugate autonomy and openness so as to reinforce 
both EU sovereignty and the achievement of a net-zero economy. 

The EU has also been trying to leverage its single market to 
force trading partners to adopt similar green policies. Besides, it 
has been trying to bolster responsible corporate behaviour embed-
ding human rights and environment-related concerns into compa-
nies’ practices and corporate governance. That is the case with the 
Carbon Border Adjustment Mechanism (CBAM)56, the Deforesta-

52 d. kleImann, d. PoItIerS, n. SaPIr, a. taglIaPIetra, S. véron, n. veugelerS, 
r. zettelmeyer (eds.), Green tech race? The US Inflation Reduction Act and the 
EU Net Zero Industry Act, in The World Economy, 2023.

53 Such as the Inflation Reduction Act (IRA) enacted by the United States.
54 l. taJolI, Politiche industriali: paga giocare in difesa?, in Italian Institute 

for International Political Studies (ISPI), 2023.
55 Joint Communication to the European Parliament, the European Council 

and the Council, A new EU-US agenda for global change, Doc. JOIN(2020) 22 final.
56 Regulation (EU) 2023/956 of the European Parliament and of the Council 

of 10 May 2023 establishing a carbon border adjustment mechanism, in OJEU 
L130 of 16.5.2023.
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tion Regulation57 and the Due Diligence Directive proposal58. The 
main goal of CBAM is to reduce the risk of carbon leakage, i.e. the 
relocation of carbon-intensive productions outside the EU, which 
would offset EU’s efforts to reduce carbon emissions caused by 
European productions. Concretely, it means to impose tariffs on 
several imported polluted goods that are not subjected to carbon 
prices in their origin country. This will also help maintain a lev-
el playing field inside the internal market, allowing European un-
dertakings subjected to carbon pricing to compete with foreign 
companies that are not exposed to the same rules. As for the De-
forestation Regulation, which entered into force in May 2023, it 
establishes new rules aimed at minimizing the risk of deforesta-
tion and forest degradation associated with products entering or 
exported from the EU market. Accordingly, mandatory risk-based 
due diligence to assess and mitigate risks along supply chains is 
imposed on all operators and traders who place or make availa-
ble in the single market a specific list of products whose produc-
tion is linked to deforestation and forest degradation59. Finally, on 
February 2023 the European Commission adopted a proposal for 
a Directive on corporate sustainability due diligence. The goal is to 
introduce compulsory due diligence criteria for corporate supply 
chains. This legislation may hold EU firms accountable for breach-
es of human rights and environmental standards within their glob-
al supply networks. This could empower the Commission to inter-
vene, potentially including measures such as blocking imports in 
response to such violations60. In a nutshell, these initiatives help 
promote responsible business practices, encouraging foreign and 

57 Regulation (EU) 2023/1115 of the European Parliament and of the Council 
of 31 May 2023 on the making available on the Union market and the export from 
the Union of certain commodities and products associated with deforestation and 
forest degradation, in OJEU L150 of 9.6.2023.

58 Proposal for a Directive of the European Parliament and the Council on 
Corporate Sustainability Due Diligence and amending Directive (EU) 2019/1937, 
Doc. COM/2022/71 final.

59 l. bernIng, m. SotIrov (eds.), Hardening corporate accountability in 
commodity supply chains under the European Union Deforestation Regulation, 
in Regulation & Governance, 2023.

60 I. zamFIr, Towards a Mandatory EU System of Due Diligence for Supply 
Chains, in European Parliamentary Research Service, 2020.
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European companies to adhere to ethical and sustainable business 
practices when operating in the single market.

6.  Conclusion

Overall, this paper offers different insights into how the EU can 
successfully navigate the intersection of sustainable development 
and open strategic autonomy, ultimately contributing to global lead-
ership and the well-being of current and future generations. It high-
lights the importance of an integrated approach that harmonizes 
these two critical dimensions to create a more sustainable and equi-
table future. The insights drawn from the 2023 Strategic Foresight 
Report have provided a valuable framework for understanding the 
challenges and opportunities ahead. Among the key areas of action 
outlined by the Strategic report, both the strengthening of the EU’s 
offer on the global stage and the reinforcement of the Single market 
to Champion a net-zero economy are crucial to the EU’s commit-
ment to sustainable development. This paper emphasizes the inter-
connections between sustainability and strategic autonomy in the at-
tainment of such objectives, highlighting how they can complement 
and reinforce each other. This duality underscores the complex yet 
crucial balancing act that the EU must navigate to tackle global envi-
ronmental challenges while maintaining its autonomy and resilience 
as well as its commitment to multilateralism. If we are to achieve the 
sustainability transition, it will be crucial in the upcoming future to 
place sustainability at the heart of the EU’s open strategic autonomy, 
so as to deliver on a triple promise: “a healthy planet and thriving 
environment; economic growth that is decoupled from resource use 
and environmental degradation; and an assurance that no person or 
place will be left behind”61.

61 Communication from the Commission to the European Parliament and the 
Council, 2023 Strategic Foresight Report: Sustainability and people’s wellbeing at 
the heart of Europe’s Open Strategic Autonomy, Doc. COM/2023/376 final.
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1.  Introduction 

The link between global trade and sustainable development is 
firmly established, yet complex1. Economists have long made the 
case that the capacity of trade to promote income growth can in turn 
drive economic development. Lowering trade barriers can, there-
fore, contribute to multiple objectives reflected in the UN Sustaina-
ble Development Goals (SDGs). At the same time, economic growth 
resulting from an expansion in trade can have negative impacts on 
the environment and can adversely impact labour standards and hu-
man rights, particularly in those jurisdictions where there is weak 
enforcement. As a result, even though there is no specific SDG for 
“trade”, there is broad consensus that trade as a policy, plays a sig-
nificant role in the implementation of many of the SDGs. The inter-
linkages between trade policies and sustainable development are the 
subject of discussion and debate in a growing number of multilateral 
fora and the nexus between trade and sustainability is reflected both 

* The information and views set out in this article are those of the author and 
do not necessarily reflect the official opinion of the European Commission or its 
Legal Service.

1 The 2030 Agenda for Sustainable Development recognises international 
trade as an engine for economic growth.
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in the international legal framework and within the legal framework 
of the European Union (EU)2.

The EU’s focus in the context of its trade policy has been on 
linking economic development to specific non-economic values such 
as the promotion of human rights, securing high levels of environ-
mental protection, social justice, and labour standards. The princi-
pal “trade instrument” through which this “sustainability agenda” 
has been implemented has been the EU’s bilateral agreements with 
third countries. This has been complemented, to an extent, by the 
EU’s Generalized System of Preferences (GSP)3. 

In particular, since 2009, the EU’s Free Trade Agreements 
(FTAs) have systematically included a Trade and Sustainable Devel-
opment (TSD) chapter4 and there are now 11 Agreements with such 
TSD chapters in place5. Other bilateral cooperation agreements also 
include provisions intended to promote non-economic values such 
as environmental protection6. Modern FTAs have also been preced-
ed by Sustainability Impact Assessments which are intended to eval-
uate the potential social, environmental, and economic impacts of 
proposed trade agreements and ex post evaluations are being con-
ducted in accordance with the European Commission’s “Better Reg-
ulation” framework.

Trade policy is a constantly evolving domain shaped by the in-
terplay of economic interests, political agendas, and societal values, 
both domestically and internationally. In recent years, global value 
chains (GVCs) have risen in prominence, a phenomenon which has 

2 Since the adoption of the Lisbon Treaty, EU law requires all relevant EU pol-
icies, including trade policy, to promote sustainable development. See Article 21 of 
the Treaty on European Union. See also commISSIon StaFF workIng document, De-
livering on the UN’s Sustainable Development Goals – A comprehensive approach, 
SWD(2020) 400 final. 

3 Regulation (EU) No 978/2012 of the European Parliament and of the 
Council of 25 October 2012 applying a scheme of generalised tariff preferences and 
repealing Council Regulation (EC) No 732/2008, OJ L 303, 31.10.2012, pp. 1-82.

4 The EU-Korea Free Trade Agreement was signed in 2009. 
5 These include the Agreements with New Zealand, the UK, Canada, and 

Korea. Bilateral cooperation agreements also generally contain clauses aimed at 
promoting the SDGs with partners, although these are often more general in scope.

6 The EU has also entered into a large number of Economic Partnership 
Agreements (EPA) which include development mechanisms. 
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fundamentally altered patterns of trade in goods and services across 
the world. Over time, GVCs have also become increasingly complex 
and fragmented, often extending across multiple jurisdictions7. This 
has added to the difficulties in addressing the negative externalities 
associated with certain production processes which can create ten-
sions with the achievement of the SDGs.

Against this economic backdrop and under the auspices of the 
“Green Deal”, the EU has progressively been adopting regulatory 
“tools” which are designed to promote the Union’s non-economic 
values by regulating along GVCs that are connected to the EU’s in-
ternal market to address and mitigate risks. By setting market access 
conditions which integrate “sustainability” requirements, these new 
regulatory acts provide an additional means to mainstream the im-
plementation of the SDGs across the EU’s internal and external pol-
icy. Since these rules have significant implications for operators in 
third countries, they have a close nexus to the EU’s trade policy, even 
if formally “owned” by another policy Directorate General8. Indeed 
these new acts have been described by the European Commission as 
“an ambitious set of additional autonomous instruments to support 
sustainable trade”9.

Two of the most prominent of these new “green measures” are 
the Regulation on Deforestation Free Products (EUDR)10 and the 
Regulation on a Carbon Border Adjustment Mechanism (CBAM)11 
both of which were adopted by the EU in 2023. But other regulatory 

7 OECD data published in 2023 confirms that there has been no general trend 
towards deglobalisation, and fragmentation remained at a historic high in 2019.

8 Many of these new instruments have been developed and are managed by 
other Directorates General such as the Directorate General for Environment. 

9 Communication from the Commission to the European Parliament, the 
Council, the European Economic and Social Committee and the Committee of the 
Regions, The power of trade partnerships: together for green and just economic 
growth, COM(2022) 409 final, p. 3. 

10 Regulation (EU) 2023/1115 of the European Parliament and of the Council 
of 31 May 2023 on the making available on the Union market and the export from 
the Union of certain commodities and products associated with deforestation and 
forest degradation and repealing Regulation (EU) No 995/2010, PE/82/2022/
REV/1, OJ L 150, 9.6.2023, pp. 206-247, “the EUDR”.

11 Regulation (EU) 2023/956 of the European Parliament and of the Council 
of 10 May 2023 establishing a carbon border adjustment mechanism, PE/7/2023/
REV/1, OJ L 130, 16.5.2023, pp. 52-104, “CBAM”.
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acts in the environmental sphere, including the EU Battery Regula-
tion12 and proposed rules on eco-design will also have impacts along 
value chains linked to the Union market for the specific products 
they address. More measures that could impact GVCs are foreseen 
or have been recently adopted13. Moreover, this regulatory model 
is being used to address a broadening range of core Union values. 
For example, in the field of social policy and labour standards, the 
European Commission’s proposal for a ban on products made from 
forced labour seeks to integrate the Union’s objectives to secure de-
cent work for all through requirements that will also apply along 
value chains14. Equally, the horizontal due diligence obligations that 
will be introduced by the recently agreed Corporate Sustainabili-
ty Due Diligence Directive will impact operators established inside 
and outside the Union and will require a holistic appraisal of envi-
ronmental and human rights risks along the covered supply chains15.

The EU’s new regulatory approach has been met with criticisms, 
especially from low- and middle-income countries, questioning the 
consistency of these new rules with international law and their effi-
cacy in delivering the objectives of the SDGs16. Certain EU legisla-

12 Regulation (EU) 2023/1542 of the European Parliament and of the Council 
of 12 July 2023 concerning batteries and waste batteries, amending Directive 
2008/98/EC and Regulation (EU) 2019/1020 and repealing Directive 2006/66/EC 
(Text with EEA relevance) OJ L 191 28.07.2023, p. 1. 

13 See for instance, Regulation (EU) 2024/1252 of the European Parliament 
and of the Council of 11 April 2024 establishing a framework for ensuring a secure 
and sustainable supply of critical raw materials and amending Regulations (EU) No 
168/2013, (EU) 2018/858, (EU) 2018/1724 and (EU) 2019/1020 published in the 
Official Journal on 3 May 2024. 

14 The Commission proposal for a regulation of the European Parliament and 
of the Council on prohibiting products made with forced labour on the Union mar-
ket was published in September 2022. The final text was adopted by the European 
Parliament on 23 April 2024. 

15 The final text of the Corporate Sustainability Due Diligence Directive was 
approved by the European Parliament on 24 April 2024. 

16 See for instance the statements of India, South Africa, China and Brazil at 
the 28th Meeting of the Conference of the Parties of the United Nations Climate 
Change Convention – “COP 28” and the Communication FROM Argentina, Bang-
ladesh, Barbados, Plurinational State Of Bolivia, Brazil, Cabo Verde, Colombia, Ec-
uador, Egypt, Honduras, Indonesia, Kazakhstan, Panama, Paraguay, Peru, South Af-
rica, Uruguay, Bolivarian Republic Of Venezuela, and the African Group at the thir-
teenth Ministerial Conference of the World Trade Organization on 29 February 2024. 
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tion seeking to promote non-economic values has already been chal-
lenged both before the Court of Justice and in disputes brought to 
the World Trade Organization (WTO)17. Discussions in multilateral 
fora in relation to the EU’s legislation are continuing. 

The emerging “EU approach” to global value chain regulation 
marks a substantial evolution in the interplay between the EU’s 
trade policy and the implementation of the SDGs. This transition 
from a predominant reliance on negotiated international agreements 
to a focus on market access requirements arguably reflects a seismic 
shift in how sustainability objectives are addressed. However, it is 
crucial to contextualise this transition within the broader landscape 
of geopolitical and societal dynamics which are shaping internation-
al trade policy.

This paper examines the core constituent elements of the EU’s 
new “GVC regulations” and the comparative contribution that these 
instruments could make to the EU’s efforts to secure the implemen-
tation of the SDGs.

2.  An “EU approach” to global value chain regulation

In the years since the SDGs were developed there has been sig-
nificant progress in mainstreaming global attachment to the values 
they represent. This is evidenced, inter alia, by the number of par-
ties signatory to major multilateral initiatives such as the 2015 Par-
is Agreement on climate change and the growing number of states 
that have ratified the International Labour Organisation’s core con-
ventions18. Unsurprisingly therefore, the EU is not alone in seeking 

17 An action for annulment of the CBAM is pending before the Court of 
Justice of the European Union, alongside parallel actions against other energy and 
environmental measures adopted in the “Fit for 55 package”. European Union 
and certain Member States - Certain Measures concerning Palm Oil and Oil Palm 
Crop-Based Biofuels, Panel report, WT/DS600/10, 30 April 2024 concerned the 
Renewable Energy Directive and certain aspects of the rules for determining the 
eligibility of palm oil-based biofuel to contribute to renewable energy targets have 
been held to give rise to arbitrary and unjustified discrimination. 

18 Effective implementation of the SDGs remains more elusive. See The Sus-
tainable Development Goals Report Special edition, 2023, United Nations which 
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to address non-economic objectives linked to the implementation 
of the SDGs through its trade policy. Other jurisdictions have also 
sought to use their FTAs for precisely that purpose19. Increasingly, 
jurisdictions across the globe are also adopting other forms of reg-
ulation intended to address risks along supply chains in their terri-
tories20. 

However, not all jurisdictions are adopting the same regulato-
ry model as that which is now being relied upon by the EU. Even 
though the stated policy objectives are similar (environmental pro-
tection, social rights, labour standards etc.), there is no multilateral-
ly agreed approach as to how these values can be reinforced, includ-
ing in the economic context of GVCs, which inevitably often have 
a cross-jurisdictional character21. As a result, a recurrent point of 
discussion relating to the EU’s new regulatory acts is the extent to 
which these are perceived as “unilateral” measures, albeit that they 
are designed to address issues of “global concern”. 

Whilst the EU’s new instruments are not identical in structure 
and design, it is possible to identify common elements reflecting an 
emerging “EU approach” to the regulation of GVCs linked to the in-
ternal market. 

First, these EU legislative acts acknowledge in their recitals that 
they will impact economic operators established inside and outside 
the Union but regulate only those products exported from or placed 
on the Union market. In addition, the objectives they pursue are 
linked expressly to the furtherance of one or more of the SDGs. For 

identifies that the latest global-level data and assessments from custodian agencies 
indicates that of the approximately 140 targets that can be evaluated, half of them 
show moderate or severe deviations from the desired trajectory.

19 See J. velut et al., Comparative Analysis of Trade and Sustainable 
Development Provisions in Free Trade Agreements, London, LSE Consulting, 2022, 
available at https://trade.ec.europa.eu/doclib/docs/2022/february/tradoc_160043.
pdf.

20 See for instance the UK Modern Slavery Act, the Australian Modern 
Slavery Act, The Lacey Act (United States), the Frank Dodd Act (United States). 
Within the European Union, France, Germany and the Netherlands have adopted 
legislation addressing supply chains. 

21 There are also divergent approaches to addressing sustainability through 
FTAs. The EU approach relies to a greater extent on cooperation than that used in 
certain jurisdiction such as the US, which relies on sanctions. 
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example, the EUDR refers to the contribution it can make to meet-
ing the goals regarding life on land (SDG 15), climate action (SDG 
13), responsible consumption and production (SDG 12), zero hun-
ger (SDG 2) and good health and well-being (SDG 3) whilst indi-
cating that the rules will apply to products imported to and exported 
from the Union22. Therefore, it is by design rather than inadvertently 
that these measures impact production processes that may occur at 
least partially in third countries, but the focus is on shifting patterns 
of and ultimately regulating EU demand. 

Second, the EU’s regulatory acts are built around due diligence 
mechanisms and reporting requirements. Supply chain due diligence 
is essentially a risk-management process. It places the burden on com-
panies and economic operators to identify, prevent, mitigate and ac-
count for the potential adverse environmental and social impacts of 
their specific practices. The due diligence rules themselves are not in-
vented by the EU, but deliberately build upon existing soft law spear-
headed by other multilateral fora, such as the OECD Guidelines for 
Multinational Enterprises on Responsible Business Conduct23.

The EU’s reliance on due diligence as a regulatory tool is consist-
ent with its earlier legislative initiatives such as the EU Timber Reg-
ulation and the FLEGT regime24 which sought to address the illegal 
timber trade. The Conflict Minerals Regulation25 which seeks to con-
trol trade in minerals from conflict areas is another example of legis-
lation which uses a risk-based due diligence approach. In this sense, 
the new due diligence requirements set down in horizontal legisla-
tion such as the Corporate Sustainability Due Diligence Directive, as 
well as sectoral due diligence rules established under the EUDR and 
the prospective Regulation banning products made from forced la-

22 See EUDR, recital (20) and recital (48). 
23 The EU had already established a practice of referring to OECD Guidance 

in Trade Agreements. 
24 Regulation (EU) No 995/2010 of the European Parliament and of the 

Council of 20 October 2010 laying down the obligations of operators who place 
timber and timber products on the market, OJ L 295, 12.11.2010, pp. 23-34.

25 Regulation (EU) 2017/821 of the European Parliament and of the Council 
of 17 May 2017 laying down supply chain due diligence obligations for Union 
importers of tin, tantalum and tungsten, their ores, and gold originating from 
conflict-affected and high-risk areas, OJ L 130, 19.5.2017, pp. 1-20.
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bour, extend existing mechanisms rather than create an entirely novel 
regulatory approach. What is new is the depth and breadth of the due 
diligence requirements as well as their mandatory character. 

Third, the EU has adopted a regulatory model which applies re-
quirements to products rather than to the geographic regions from 
which those products originate. The choice to focus on high-risk 
products rather than on high-risk regions was spotlighted during 
the inter-institutional discussions on the Commission’s proposal for 
a Regulation banning products made from forced labour as, during 
the same period, the United States was in the process of adopting 
the Uyghur Forced Labor Prevention Act. Indeed, in contrast to the 
EU’s product-oriented model, the US legislation applies restrictions 
to products originating in an identified region (Xinjiang, China). 

Fourth, the EU relies on framework legislation which is de-
signed to be supplemented by implementing acts. In some cases, 
such as the framework set down in the EU Battery Regulation, the 
number of implementing acts that will be required to make the leg-
islation operational is significant. In other cases, it is the implement-
ing rules which will determine the degree of due diligence which op-
erators will be required to undertake. For instance, under the EU-
DR, the implementing rules on country benchmarking will deter-
mine whether a country or part thereof is “low” or “high” risk. Due 
diligence will be attenuated for “low risk” countries and parts there-
of and the minimum level of compliance checks by competent au-
thorities will also be lower. 

This regulatory structure requires the Commission to comply 
with ambitious time frames to ensure that the relevant operational 
rules will be in place prior to the core obligations becoming applica-
ble for operators and with sufficient lead time. This approach also 
means that the European Commission typically has a wide marge of 
delegated power to adjust the legislation. This is accompanied with 
legislated obligations of review. 

Finally, many of the instruments envisage a phased and progres-
sive entry into force. The logic underlying this phased approach is 
both to afford operators sufficient time to adapt and the Commis-
sion time to evaluate and eventually refine the application of the 
legislative framework and the implementing rules. For example, the 
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CBAM envisages a transitional and definitive phase of application. 
The former is intended to provide a means to obtain experience and 
hard data that can be used to refine the methodology for reporting 
before purchases of CBAM certificates become obligatory. In sum, 
there is an element of “learning by doing”.

3.  Assessing the efficacy of GVC regulation: FTAs as a benchmark 

The novelty of the EU’s efforts to regulate global value chains 
poses challenges in evaluating the effectiveness of this regulatory de-
vice in advancing the objectives of the SDGs. Due to the relatively 
short period during which many of these measures have been adopt-
ed or implemented, that assessment can primarily only be explored 
on a theoretical level. 

On the other hand, as FTA’s have been used by the EU as a ve-
hicle to implement the SDGs through its trade policy for over a 
decade, the lessons learned from the mechanisms set down in TSD 
chapters provide a useful benchmark. Indeed, the effectiveness of 
TSD commitments in delivering on sustainability goals has been ex-
tensively evaluated, including in the framework of a comprehen-
sive review of the EU’s approach which commenced in 201726. The 
shortcomings in the commitments relied on in TSD chapters that 
were identified in that review process provide a framework against 
which the anticipated comparative efficacy of the EU’s new regula-
tory approach can be assessed. 

One of the limitations in relying on sustainability provisions in 
FTAs is the variable nature of the commitments entered into with dif-
ferent bilateral partners. This is inherent to the nature of an FTA as 
a negotiated outcome which inevitably reflects the ambition of both 
parties to the agreement. This inevitably implies that the substantive 
“sustainability commitments” that are applicable between the EU and 
its global partners are not uniform. On a very general level, those 

26 See Commission Services’ non-paper dated 26.02.2018, Feedback and 
way forward on improving the implementation and enforcement of Trade and 
Sustainable Development chapters in EU Free Trade Agreements.
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trading partners who already apply higher standards for environmen-
tal and social protection have been more willing to subscribe to ambi-
tious commitments than those who had lower domestic protections27. 

Equally, the commitments agreed in FTAs are not updated on 
a continuous basis. Therefore, older FTAs do not refer to newer 
multilateral agreements and negotiations to modernise FTAs can 
take years28. For example, the 2019 EU-Japan Economic Partnership 
Agreement is the first of the EU’s FTA to include commitments to 
implementing the UN Framework Convention on Climate Change, 
as well as the Paris Agreement.

A second perceived shortcoming of TSD commitments relates 
to the overall “low” level of ambition in their normative scope. An 
international agreement, such as an FTA, is necessarily built on the 
consent of both parties. Consequently, sustainable development 
commitments tend to be set at the lowest common denominator. 
This is also reflected in the typology of the most common commit-
ments in those chapters, which usually incorporate by reference ob-
ligations to which the parties have already adhered at the multilat-
eral level. For instance, clauses in TSD chapters may confirm the 
parties’ existing commitment to adhere to multilateral environmen-
tal agreements or the core ILO Conventions but do not necessarily 
create new, substantive obligations29. Whilst the EU has sought to 
secure an additional commitment to “effectively implement” these 
obligations, defining and enforcing this has proven more complex. 
Indeed, the TSD review process identified that implementation ob-
jectives needed to be more country-specific and that work towards 
securing effective adherence to international agreements such as the 
ILO conventions should continue30.

27 For recent examples of ambitious FTAs see EU-New Zealand and EU-UK. 
28 A recent example of a modernised FTA is the EU-Chile Agreement. 
29 For an analysis, see g. marín durán, Sustainable development chapters in 

EU free trade agreements: Emerging compliance issues, in Common Market Law 
Review, 2020, 57(4), pp. 1031-1068, https://kluwerlawonline.com/journalarticle/
Common+Market+Law+Review/57.4/COLA2020715.

30 For an example of this being implemented, on 20 March 2024, the 
European Commission and the Peruvian government agreed on a list of technical 
cooperation activities to implement the labour rights commitments taken under the 
EU-Colombia-Peru-Ecuador Trade Agreement.
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A third and arguably the most significant limitation of sustainabil-
ity commitments in the EU’s FTAs has been their implementation and 
enforceability31. This has affected institutional structures and substan-
tive obligations. For example, several recent ex-post evaluations have 
affirmed that not all the mechanisms for dialogue provided for in TSD 
chapters have been used by third country partners and overall, imple-
mentation has not matched expectations in some areas32. 

Equally, the EU’s TSD chapters have, until recently33, been sub-
ject to a specific form of dispute settlement and in particular, have 
been exempted from the general dispute settlement mechanism of 
EU FTAs, which has been modelled on that of the WTO. The limita-
tions of these bespoke enforcement mechanisms for non-implemen-
tation of sustainability commitments in the EU’s TSD chapters came 
to the fore in the dispute between the EU and South Korea over la-
bour obligations34. The TSD review process launched in 2017 and 
which led to a new approach that was launched in 2022 is intended 
to address these issues35. 

4.  The comparative efficacy of regulating “global value chains” 

Assessed against these three criteria – (i) uniformity (ii) norma-
tive ambition and (iii) enforceability – the EU’s new GVC instru-
ments appear to have potential advantages. 

31 This is a factor which has been highlighted by the European Parliament. 
32 See for instance the Ex-post evaluation of the EU-SADC Economic 

Partnership Agreement Interim Report published on 11 December 2023, section 
4.1 and Commission Staff Working Document Evaluation of the Impact of the 
Trade Agreement between the European Union and its Member States, of the one 
part, and Colombia, Ecuador and Peru, of the other part, SWD (2023) 328 final. 

33 A new approach to TSD chapters was launched in 2022 and is reflected in 
the EU’s recent FTA with New Zealand. 

34 The Report of the Panel of Experts in the dispute between the EU and 
South Korea was published on 20 January 2021. For an analysis of the challenges 
of securing enforcement under FTAs, see m. bronckerS, g. grunI, Retooling the 
Sustainability Standards in EU Free Trade Agreements, in Journal of International 
Economic Law, 2021, 24(1), pp. 25-51, https://doi.org/10.1093/jiel/jgab007.

35 The European Commission has also put in place the Single Entry Point, 
a platform for stakeholders to submit complaints to the Commission concerning 
violations of sustainability commitments of trading partners. It also created the role 
of a Chief Trade Enforcement Officer. 

https://doi.org/10.1093/jiel/jgab007
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First, since the obligations or “product requirements” apply 
along value chains connected to the EU internal market and are ori-
gin-neutral, there is not the same potential for variation in the scope 
and extent of the requirements that apply to individual trading part-
ners. This has an “equalising” effect and hence ensures a greater de-
gree of uniformity since “sustainability norms” will apply to all rele-
vant products to be exported from or placed on the internal market. 

Second, the level of ambition has been set by the EU in line 
with its domestic policy objectives and values. Since the regulato-
ry standard has not been negotiated as it would be in the context of 
an FTA there is not an equivalent pressure to apply the lowest mu-
tually agreeable approach. Indeed, the EU openly identifies that it 
is using these instruments to project its values and raise global am-
bition36. Moreover, since the new legislative instruments set market 
access conditions the requirements are mandatory as opposed to as-
pirational. For instance, under the EUDR it will only be possible to 
import or export the products in scope if it can be shown that they 
are deforestation-free37. The Battery Regulation likewise introduces 
a rule that batteries must meet sustainability requirements as a con-
dition prior to their being placed on the internal market38. 

Finally, in terms of implementation and enforcement, the regu-
latory instruments are EU legislative acts as opposed to internation-
al agreements. Controls are conducted at the border and products 
may be refused access to the internal market or authorisation for ex-
port in the event that non-compliance is identified. Member States 
may sanction operators who do not comply, facilitating enforcement 
overall. This is fundamentally different to the implementation and 
enforcement mechanisms under FTAs, both in terms of the identity 
of the core actors, and the comparative lack of politicisation of any 
decision to impose a sanction.

These prima facie comparative strengths of the EU’s GVC regu-
lations as a means to reinforce sustainability objectives must, how-
ever, be balanced against the concerns that they have elicited, par-

36 See for instance CBAM, recital (14) and EUDR recital (11).
37 See EUDR, Article 3.
38 See EU Battery Regulation, Article 4. 
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ticularly from low- and middle-income countries and SMEs. The 
criticisms of the EU’s new measures have been articulated around 
two axes. First, the effectiveness of this regulatory approach for fur-
thering the objectives SDGs. Second, the consistency of such an ap-
proach with existing norms of international law, including the rules 
established under the WTO Agreements.

In particular, the lack of differentiation between global part-
ners has been identified as potentially problematic39. Since the in-
creased compliance costs and overall regulatory burden associated 
with GVC regulations will not impact all participants in GVCs to 
the same extent, it has been argued that this type of regulatory mod-
el may, conversely, diminish the competitiveness of inputs currently 
produced by operators, including smallholders, in developing coun-
tries. Indeed, as is encapsulated in the term the “green squeeze”, 
there are fears that the pressure or constraints faced by small busi-
nesses or operators in complying with the EU’s “green rules” will 
ultimately preclude them from participating in GVCs connected to 
the EU internal market40. Theoretically, this could in turn drive trad-
ing patterns towards destination markets with lower standards, a 
risk exacerbated by the characteristics of GVCs which are essential-
ly global production networks driven by efficiencies and compara-
tive advantage. Should this occur, the intended global upgrading of 
environmental and labour standards may not, in fact, materialise or 
could be undermined. Similarly, it has been argued that the selection 
of specific products on which to impose sectoral requirements fails 
to sufficiently account for the fact that sustainability issues vary de-
pending on where those products originate. Finally, the fact that en-

39 In a statement from the 30th BASIC (Brazil, South Africa, India and 
China) Ministerial Meeting on Climate Change held on 8 April 2021, ministers 
expressed “grave concern regarding the proposal for introducing trade barriers, 
such as unilateral carbon border adjustment, that are discriminatory and against 
the principles of Equity and principles of Equity and CBDR-RC [Common but 
Differentiated Responsibilities and Respective Capabilities]” (South African 
Government, 2021). Statements have also been made in various WTO Committees 
and at the meeting of the Conference of the Parties of the United Nations Framework 
Convention on Climate Change. 

40 See unctad dIvISIon on InternatIonal trade and commodItIeS, A 
European Border Adjustment Mechanism: Implications for Developing Countries, 14 
July 2021. https://unctad.org/system/files/official-document/osginf2021d2_en.pdf.
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forcement is largely divested to Member States has prompted con-
cerns that a different degree of scrutiny will apply resulting in loop-
holes or shifts in trading patterns depending on which entry points 
to the EU market are considered to be more or less stringent in their 
controls41. Ultimately, the efficacy of GVC regulation as an instru-
ment for “sustainable trade” will depend on the ability of operators 
in third countries to effectively implement the rules and hence re-
main active in those GVCs linked to the EU’s market.

5.  Conclusion

FTAs have historically served as the primary means by which 
the EU has leveraged its trade policy to advance the implementation 
of the SDGs. However, the emergence of “GVC regulation” using 
market access combined with due diligence as a tool for promot-
ing “sustainable trade” introduces both opportunities and challeng-
es. This is prompting a re-evaluation of how best to develop the re-
lationship between economic development and other fundamental 
objectives such as robust environmental protection, climate change 
mitigation, and the promotion of decent work for all. 

The shift from reliance on bilateral and multilateral agreements 
to the adoption of “unilateral” legislation signifies a significant de-
parture in regulatory strategy and alters the dynamics of how the 
EU’s trade policy intersects with the pursuit of non-economic val-
ues. It can be understood, at least in part, as a response to the limit-
ed ability to achieve consensus at the international level to establish 
new rules. Indeed, despite the EU’s ongoing commitment to multi-
lateralism, institutions like the WTO have encountered difficulties 
in enacting reforms to their core legal frameworks42. Consequently, 
jurisdictions with ambitious agendas, particularly concerning press-
ing global issues such as climate change and forced labour, have tak-

41 This issue was already identified as a problem in the review of the EU 
Timber Regulation and FLEGT. 

42 WTO members began negotiating agricultural trade policy reforms in 
2000. Despite reaffirming a commitment to making progress in these negotiations, 
concrete outcomes have proven to be elusive. 
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en the initiative to implement domestic mechanisms while global 
discussions grind on43. 

While it is premature to definitively assess the effectiveness of 
GVC regulation in advancing the implementation of the SDGs, this 
regulatory model clearly offers certain advantages. However, the de-
gree to which these could be undermined if the bar to implementa-
tion is set too high remains uncertain. Importantly, the EU’s pivot 
towards “unilateral” regulation of global value chains as a tool for 
mainstreaming the SDGs internally and externally is not occurring 
in isolation from other policy developments. Specifically, this tran-
sition is taking place concurrently with efforts to reinforce and up-
grade TSD chapters in new FTAs, to increase the opportunities for 
stakeholders to raise their concerns and to facilitate implementation 
including through financing44. In this regard, these novel mecha-
nisms complement rather than overhaul the EU’s TSD toolkit. 

Finally, while the emergence of autonomous “GVC regulation” 
arguably represents a seismic change within the sphere of “sustain-
able trade”, it is merely one component of broader transformations 
that are currently reshaping the entire landscape of global trade pol-
icy. Indeed, geopolitical tensions and apprehensions over economic 
security are influencing “sustainable trade” policies worldwide.

43 For example, the US unsuccessfully proposed language on forced labour to 
be included in the WTO Agreement on Fisheries Subsidies in the context of Illegal 
Unreported and Unregulated (IUU) fishing, but has adopted domestic legislation 
to limit the importation of products that may be associated with forced labour in 
certain regions of the world. 

44 See for instance: Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the 
Committee of the Regions, The power of trade partnerships: together for green 
and just economic growth, COM(2022) 409 final: “All these trade-related policy 
instruments and initiatives form part of a comprehensive response to global 
sustainability challenges and go hand-in-hand with trade agreements”.
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1.  Introduction

Europe is the largest manufacturer and exporter of chocolate 
in the world. Valued at EUR 42 billion in 2022, the European 
chocolate market accounted for about 76% of global chocolate 
sale1. 

Cocoa beans constitute the key ingredient for the manufacture 
of chocolate. They grow on the cocoa plant (Theobroma cacao), 
which requires high temperatures and heavy rainfall for its culti-
vation2. Given these climatic requirements, cocoa is cultivated in 
the tropical belt, clustered within 10 degrees on either side of the 
equator3, with the world’s key cocoa growing regions located in 
West Africa and South America. Of these, West Africa produces the 
major chunk of standard quality cocoa beans (Forastero variety), 
while South America produces fine-flavour cocoa beans (Criollo or 

1 centre For the PromotIon oF ImPortS From develoPIng countrIeS (CBI), 
What is the demand for cocoa on the European market, https://www.cbi.eu/
market-information/cocoa/what-demand#:~:text=Forecasts%20indicate%20
a%20growth%20perspective,global%20grindings%20in%202020%2F2021 
(accessed on 31 October 2023).

2 InternatIonal cocoa organISatIon (Icco), Growing cocoa, https://www.
icco.org/growing-cocoa/ (accessed on 31 October 2023).

3 Ibid. 



Aishwarya Narayanan236

Trinitario varieties)4. Europe imports most of its cocoa beans from 
West Africa, with the top suppliers being Ivory Coast (39%), Ghana 
(11%) and Nigeria (10%)5. Given the leading role played by Ivory 
Coast and Ghana in the supply of cocoa beans to Europe, the analy-
sis in this paper is limited to West Africa.

The cocoa sector constitutes an integral part of the economy in 
the producing countries and has played an important role in driving 
their socio-economic development. In Ivory Coast, it contributes to 
15% of the gross domestic product6, employs 25% of the popula-
tion7, and accounts for 40% of the total export earnings8. In Ghana, 
it contributes to 3.5% of the gross domestic product9, employs 17% 
of the population, and accounts for 30% of the total export earn-
ings10. Cocoa farming is typically carried out by smallholder farmers 
in family-run farms measuring around 2 to 4 hectares11. 

The cocoa sector has historically been associated with a num-
ber of sustainability challenges, ranging from deforestation and 
environmental degradation to labour issues and social concerns 
around poverty, working conditions and human rights. Recent 
times have witnessed a sharp rise in the clamour for sustainabili-
ty, including in the cocoa sector, triggering responses from actors 

4 ICCO, Fine flavour cocoa, https://www.icco.org/fine-or-flavor-cocoa/ (ac-
cessed on 31 October 2023). 

5 CBI, Demand for cocoa, loc. cit.
6 Cocoa exporters in Ivory Coast fear default as bean shortage hits hard, 

in Africanews, 14 February 2023, https://www.africanews.com/2023/02/14/
i-coast-domestic-cocoa-exporters-allegedly-fearing-default-amid-bean-
shortage//#:~:text=Cocoa%20farming%20employs%20nearly%20600%2-
C000,15%25%20of%20the%20nation’s%20GDP.

7 Cocoa exporters fear default, loc. cit. 
8 Cote d’Ivoire wants to capture greater share of cocoa value chain, in 

Africanews, 10 March 2023, https://www.africanews.com/2022/10/03/cote-divoire-
wants-to-capture-greater-share-of-cocoa-value-chain//. 

9 gcb bank lImIted, Sector industry analysis: 2022 Cocoa sector report, 
https://www.gcbbank.com.gh/research-reports/sector-industry-reports/120-cocoa-
industry-in-ghana-2022/file (accessed on 31 October 2023).

10 h. hudSon, Ghana is cocoa, cocoa is Ghana, in The OPEC Fund for 
International Development, 2 June 2022, https://opecfund.org/news/ghana-is-
cocoa-cocoa-is-ghana. 

11 S.k. gayI, k. tSowou, Cocoa industry: Integrating small farmers into the 
global value chain, at United Nations Conference on Trade and Development, 21 
April 2016, https://unctad.org/system/files/official-document/suc2015d4_en.pdf.
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across the supply chain – first from industry players, and more re-
cently in the form of public legislation. While sustainability initi-
atives have grown in number and prominence, it is far from cer-
tain that they have succeeded in having the desired impact. De-
spite their best intentions, the gaping power differential between 
the market-leading standard-setters and the on-ground smallhold-
er producers has generated a plethora of challenges in the produc-
ing countries, often posing a threat to the very livelihood of the 
producers. Though measures are already being taken to minimise 
the adverse impact of such sustainability initiatives, a more holis-
tic approach which duly accounts for challenges at all stages of the 
cocoa supply chain and caters to the interest of the actors involved 
at the grassroots level would be necessary to ensure sustainability 
in the sector. 

This paper is divided into 3 parts. The first part looks at the 
various sustainability issues in the cocoa sector. The second part 
provides an overview of the various sustainability initiatives that 
have been introduced in the cocoa sector, including the European 
Union’s (EU) Regulation (EU) 2023/1115 of the European Par-
liament and of the Council of 31 May 2023 on the making avail-
able on the Union market and export from the Union of certain 
commodities and products associated with deforestation and for-
est degradation (EUDR). The third part looks into the impact of 
such sustainability initiatives, responses to such initiatives, evalu-
ates how the EUDR fits into the broader sustainability landscape 
in the cocoa sector and discusses the possible way forward. This is 
followed by the conclusion. 

2.  Sustainability concerns in the cocoa sector

The cocoa sector has historically been associated with a number 
of sustainability issues, as illustrated in figure 112. 

12 See a.c. FountaIn, F. heutz-adamS, 2022 Cocoa Barometer, in CocoaBa-
rometer.org, December 2022, p. 7, https://cocoabarometer.org/wp-content/up-
loads/2022/12/Cocoa-Barometer-2022.pdf. 
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Sustainability concerns can broadly be classified into environ-
mental issues (such as deforestation and forest degradation) and so-
cial issues (relating to human rights and labour conditions), both of 
which find their base in farmer poverty13. 

Fig. 1. Sustainability issues in the cocoa sector.

Deforestation, in particular, has been a key sustainability con-
cern associated with the cocoa sector. In Ivory Coast, for instance, 
it is estimated that around 70% of illegal deforestation is related to 
cocoa farming14 and almost 40% of the cocoa crop is grown illegally 
in national parks and protected forests15. A major cause of the de-
forestation problem is the nature of the cocoa crop itself, which is 

13 Ibid. 
14 world wIldlIFe Fund, Bittersweet: Chocolate’s impact on the environment, 

in World Wildlife Magazine, Spring 2017, https://www.worldwildlife.org/
magazine/issues/spring-2017/articles/bittersweet-chocolate-s-impact-on-the-
environment. 

15 F. Pearce, The real price of a chocolate bar: West Africa’s rainforests, in 
Yale Environment 360, 21 February 2019, https://e360.yale.edu/features/the-real-
price-of-a-chocolate-bar-west-africas-rainforests. 
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typically grown in monocultures that require the removal of all sur-
rounding trees16. Further, cocoa has traditionally been cultivated in 
a highly decentralised manner, in small plots of land held and man-
aged by smallholder farmers – a system which has continued over 
time17. 

However, farmer poverty has been the root cause of sustainabil-
ity challenges in the cocoa sector. Most cocoa farmers in Ghana earn 
around USD 1 per day, while those in Ivory Coast earn around USD 
0.78 per day – falling well below the World Bank’s extreme pover-
ty threshold of USD 1.90 per day18. The absence of a decent wage 
both creates and exacerbates other problems such as deforestation, 
child labour and gender inequality19. The continuing use of child la-
bour in particular is a result of insufficient labour availability and 
lack of resources to hire adult labour, which necessitates recruiting 
from within the family20. Gender inequality is also rampant in the 
cocoa sector, with women’s labour on cocoa farms often being invis-
ible and unpaid, further compounded by lack of access to land title 
or ownership21. 

Another key structural consideration that has shaped sustaina-
bility concerns in the cocoa sector is the long and complex nature 
of the supply chain. A simplified version of a typical cocoa supply 
chain is indicated in figure 222.

16 F. Pearce, The real price of a chocolate bar: West Africa’s rainforests, in 
Yale Environment 360, 21 February 2019. 

17 Ibid. 
18 g. bhutada, Cocoa’s bittersweet supply chain in one visualisation, at World 

Economic Forum, 4 November 2020, https://www.weforum.org/agenda/2020/11/
cocoa-chocolate-supply-chain-business-bar-africa-exports/. 

19 a.c. FountaIn, F. heutz-adamS, 2022 Cocoa Barometer, in CocoaBarometer.
org, December 2022, p. 11. 

20 Ibid., p. 17. 
21 Ibid., p. 65. 
22 See P. baStIde, Atlas on regional integration in West Africa: Economy 

series, in ECOWAS-SWAC/OECD, September 2007, p. 6, https://www.oecd.org/
swac/publications/39596493.pdf. 
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Fig. 2. Cocoa supply chain.

The cocoa supply chain suffers from a curious anomaly, where 
the production side is highly fragmented and cultivation is split 
amongst thousands of smallholder farmers, while the consumption 
side is tightly consolidated and concentrated, with the purchase and 
manufacturing stages being dominated by a handful of industry gi-
ants at the global level23. The stark power imbalance between the 
upstream and downstream actors is further compounded by a major 
mismatch in the distribution of value across the supply chain, with a 
major chunk of value creation happening in the downstream stages 
on account of the intangible leverages possessed by the downstream 
actors (such as brand value, marketing and reputation)24. Given the 

23 S.k. gayI, k. tSowou, Cocoa industry: Integrating small farmers into the 
global value chain, at United Nations Conference on Trade and Development, 21 
April 2016, pp. 13-14. 

24 Food and agrIculture organISatIon (Fao), bureau d’analySe SocIetale 
Pour une InFormatIon cItoyenne (baSIc), Comparative study on the distribution of 
value in European chocolate chains 2020, p. 121, https://lebasic.com/wp-content/
uploads/2020/07/BASIC-DEVCO-FAO_Cocoa-Value-Chain-Research-report_
Advance-Copy_June-2020.pdf. 
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oligopolistic market structure, farmers find themselves in a low bar-
gaining position and need to be better integrated into the global val-
ue chain to get a fairer share of the total value generated in this lu-
crative industry25. 

3.  Sustainability initiatives in the cocoa sector

The last 3 decades have witnessed the proliferation of a vast 
number of sustainability initiatives in the cocoa sector26, which 
broadly fall into 3 groups: (a) corporate sustainability initiatives 
floated by chocolate manufacturers or large-scale retailers; (b) vol-
untary certification schemes such as Fairtrade and Rainforest Al-
liance, which involve certification by independent third parties on 
fulfilment of certain stipulated conditions; and, more recently, (c) 
public legislation in the jurisdiction of consumption. This paper 
focuses on the EUDR as an example of recent sustainability legis-
lations. 

Sustainability-related legislations are unilateral and autonomous 
measures implemented by consuming countries that typically stipu-
late the minimum requirements for placing products on the domes-
tic market. With the growing realisation of the dangers presented by 
environmental degradation and climate change, the EU has been at 
the forefront of driving the global push towards sustainability and 
has adopted a package of measures termed as the “European Green 
Deal”, which aim to eliminate the emission of greenhouse gases by 
2050, decouple economic growth from resource use and ensure that 
no person and place is left behind in this effort27. The EUDR is an 
important component of such efforts. 

25 S.k. gayI, k. tSowou, Cocoa industry: Integrating small farmers into the 
global value chain, at United Nations Conference on Trade and Development, 21 
April 2016, p. 18. 

26 A concise timeline and summary of the various initiatives is available at 
ICCO, Cocoa sustainability initiatives landscape, https://www.icco.org/cocoa-
sustainability-initiatives-landscape/ (accessed on 31 October 2023). 

27 euroPean commISSIon, A European Green Deal, https://commission.europa.
eu/strategy-and-policy/priorities-2019-2024/european-green-deal_en (accessed on 
31 October 2023).
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The EUDR28 was promulgated with the slated objective of re-
ducing EU consumption-driven global deforestation and forest deg-
radation caused by the expansion of agricultural land, thereby re-
ducing greenhouse gas emissions and biodiversity loss29. The EU-
DR, which entered into force on 29 June 202330, applies to a speci-
fied list of products – cattle, cocoa, coffee, oil palm, rubber, soya and 
wood, along with their derivative products (Relevant Products)31 – 
that have the highest contribution to EU-driven deforestation in the 
world, irrespective of their place of production. 

Broadly speaking, the EUDR stipulates certain market access 
conditions for the Relevant Products, imposes extensive due dili-
gence obligations on operators and traders, and introduces a coun-
try benchmarking system for risk assignment. In terms of market 
access conditions, the EUDR allows the Relevant Products to be 
placed on or exported from the EU market only if they are deforest-
ation-free (i.e., produced on land that has not been subject to de-
forestation after 31 December 2020)32, comply with local laws in 
the producing country (including environmental, social and labour 
laws)33, and are covered by a detailed due diligence statement34. The 
due diligence exercise requires extensive information collection (in-
cluding the exact geo-localisation co-ordinates of all plots of land 
where the Relevant Products were produced, along with the date or 
time range of production)35, detailed risk assessment (based on fac-
tors such as the assignment of risk to the producing country36 and 

28 The final version of the EUDR, as published in the Official Journal of the 
European Union on 9 June 2023, is available at https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32023R1115.

29 euroPean commISSIon, Questions and answers on new rules for deforest-
ation-free products, 17 November 2021, https://ec.europa.eu/commission/press-
corner/detail/en/qanda_21_5919.

30 euroPean commISSIon, Green Deal: New law to fight global deforestation and 
forest degradation driven by EU production and consumption enters into force, 29 
June 2023, https://environment.ec.europa.eu/news/green-deal-new-law-fight-glob-
al-deforestation-and-forest-degradation-driven-eu-production-and-2023-06-29_en. 

31 Article 1, paragraph 1 of the EUDR.
32 Article 2, paragraph 13 of the EUDR.
33 Article 2, paragraph 40 of the EUDR.
34 Article 4, paragraph 2 of the EUDR. 
35 Article 9, paragraph 1(d) of the EUDR.
36 Article 10, paragraph 2(a) of the EUDR.
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prevalence of deforestation in the producing country37) and risk mit-
igation (through model risk management38 and independent audit-
ing39). Moreover, the EUDR introduces a 3-tier risk-based classifica-
tion of producing countries as low, standard and high risk40, which 
will determine the extent of due diligence required and the level of 
scrutiny that the Relevant Products will be subject to41. The risk cat-
egorisation will be announced by competent EU authorities through 
implementing legislation and there is little guidance in the EUDR as 
to how such categorisation will be determined. 

With respect to timelines, the EUDR provides for an implemen-
tation period of 18 months for large operators and traders (effectively 
30 December 2024)42, with a slightly longer transition period of 24 
months for micro and small enterprises (effectively 30 June 2025)43. 

4.  Impact, analysis and way forward

4.1.  Potential impact of the EUDR

The introduction of a wide range of sustainability initiatives in 
the cocoa sector has had far-reaching impact on the various actors 
involved in the supply chain. At the upstream level, this has result-
ed in increased compliance costs, even leading to complete exclu-
sion from the supply chain. At the downstream level, it has resulted 
in increased oversight and more direct supply chain management. 

4.2.  Increasing costs and exclusion 

Ever since the proposal was first floated, the EUDR has raised a 
number of concerns amongst producing countries. For instance, the 

37 Article 10, paragraph 2(f) of the EUDR.
38 Article 11, paragraph 2(a) of the EUDR.
39 Article 11, paragraph 2(b) of the EUDR.
40 Article 29, paragraph 1 of the EUDR.
41 Article 13, paragraph 1 of the EUDR.
42 Article 38, paragraph 2 of the EUDR.
43 Article 38, paragraph 3 of the EUDR.



Aishwarya Narayanan244

governments of Ivory Coast and Ghana have warned against the risk 
of increasing poverty amongst cocoa farmers if the EUDR is adopt-
ed without considering its adverse impact on the income of small-
holder farmers44. These fears are not unfounded as the corporate 
drive for zero deforestation cocoa has already resulted in the devel-
opment of independent mapping and traceability systems by leading 
chocolate manufacturers45, which allows them to identify and ex-
clude “non-compliant” farmers from their supply chains46. The ex-
cluded farmers are left without livelihood and with no means to seek 
redress and compensation. 

Aside from complete exclusion, the stringent traceability re-
quirements imposed under the EUDR could potentially result in a 
restructuring of the upstream stages of the supply chain by dividing 
the producer base into 2 distinct factions – one which caters exclu-
sively to strictly regulated markets, and another which caters to oth-
er (developing country or domestic) markets. The emergence of a 
specialised producer base would drive farmers out of the lucrative 
international market while also completely defeating the purpose of 
the EUDR by incentivising leakage and aggravating deforestation. 
There are also growing concerns that measures such as the EUDR 
could turn out at best to be ineffective in practice, and at worse, 
do more harm than good47. Corporate sustainability initiatives have 
failed to meaningfully increase farmer productivity or profits, with 
farmers conversely being forced to bear the extra costs of implemen-
tation48, which is further compounded by the soaring cost of pro-
duction and cost of living over the years49. There are legitimate fears 
that the EUDR could go down the same route. 

44 cote d’IvoIre-ghana InItIatIve, Press Release, 18 February 2022, https://
cocobod.gh/news/press-release-cote-divoire-ghana-initiative. 

45 a. chandraSekhar, West Africa braces for tough sustainable cocoa rules in 
Europe, in Swissinfo, 2 August 2022, https://www.swissinfo.ch/eng/business/west-
africa-braces-for-tough-sustainable-cocoa-rules-in-europe/ 47713236. 

46 A. chandraSekhar, West Africa braces for tough sustainable cocoa rules in 
Europe, loc. cit. 

47 S. Savage, Who’s going to pay for an ethical chocolate bar?, in Politico, 24 
November 2022, https://www.politico.eu/article/ghana-ivory-coast-cocoa-farmers-
price-eu-supply-chain-cleanup-sustainability/. 

48 S. Savage, Who’s going to pay for an ethical chocolate bar?, loc. cit. 
49 Ibid. 
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There has also been considerable backlash from the chocolate 
industry against the increased cost and burden of complying with 
the stringent traceability requirements under the EUDR50. To facil-
itate meeting the new requirements, chocolate manufacturers have 
pledged to share their cocoa farm mapping data with the govern-
ments of Ivory Coast and Ghana, by consolidating the various indi-
vidual databases into an overarching database51. Combined with na-
tional efforts to create a comprehensive cocoa database, this move 
should help streamline the process and reduce compliance costs. 
However, the anti-trust aspects of such pre-competitive collabora-
tion will need to be duly addressed. 

4.3.  Proliferation of schemes and standards

As things stand, the EUDR will operate in conjunction with ex-
tant sustainability initiatives and voluntary certification schemes. 
The increasing prevalence of third-party certification standards in 
the EU market has turned voluntary sustainability standards into 
de facto mandatory requirements. The compliance costs associated 
with obtaining such certification are often passed down to the pro-
ducers instead of being borne by the consumers, while the certifi-
cations themselves make a negligible difference to the overall value 
distribution in the supply chain52. Given the many overlaps and con-
tradictions between the various sustainability initiatives, producers 
often face the choice of either bearing the additional cost of obtain-

50 euroPean cocoa aSSocIatIon, Position paper on the proposed EU regu-
lation on deforestation and forest degradation, 18 February 2022, https://www.
eurococoa.com/wp-content/uploads/20220218-ECA-position-paper-on-the-pro-
posed-EU-Regulation-on-deforestation-free-products-FINAL.pdf. 

51 a. chandraSekhar, European chocolate makers agree to share data with West 
Africa, in Swissinfo, 15 September 2022, https://www.swissinfo.ch/eng/business/eu-
ropean-chocolate-makers-agree-to-share-data-with-west-africa/47888676#:~:text= 
European%20chocolate%20makers%20agree%20to%20share%20data%20
with%20West%20Africa,-%C2%A9%20Keystone%20%2F%20Gaetan&text=-
Chocolate%20and%20cocoa%20companies%20in,improve%20traceability%20
and%20reduce%20deforestation. 

52 Food and agrIculture organISatIon (Fao), bureau d’analySe SocIetale 
Pour une InFormatIon cItoyenne (baSIc), Comparative study on the distribution 
of value in European chocolate chains 2020, p. 137. 
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ing a variety of certifications for different buyers, or limit sales to a 
specified set of buyers who accept a common certification.

The promulgation of the EUDR raises questions over the need 
for and relevance of voluntary certification schemes in the presence 
of mandatory legislation. In terms of obligations, the EUDR goes far 
beyond third-party certification and requires direct engagement by 
operators and traders with their upstream supplier base to ensure 
traceability in their supply chains. Going forward, more clarity will 
be needed on how the various sustainability initiatives can interact 
with one another and streamline processes to ease compliance obli-
gations across all levels of the supply chain. 

4.4.  Responses to sustainability initiatives

The proliferation of sustainability initiatives in the cocoa sector 
has resulted in the emergence of a corresponding range of responses 
by the various stakeholders involved in the industry. 

4.5.  National and regional efforts 

The cocoa sector in both Ivory Coast and Ghana is tightly reg-
ulated at the domestic level with heavy government involvement 
across all stages of the industry53. The Cote d’Ivoire-Ghana Cocoa 
Initiative was created in 2020, with the vision to “transform the cur-
rent cocoa sector into a prosperous and sustainable one” by ensur-
ing decent wages for farmers, saving forests, protecting fundamental 
human rights, and promoting better social and environmental prac-
tices54. Contemporaneously, the African Organisation for Standards 
introduced the ARS-1000 series of standards in 2020, with a view to 
promoting and maintaining a framework for the production of sus-
tainable cocoa beans in Africa, which inter alia focussed on promot-

53 The relevant regulatory body in Ivory Coast is the Coffee and Cocoa Board, 
and that in Ghana is the Ghana Cocoa Board. 

54 cote d’IvoIre-ghana cocoa InItIatIve, About us, https://www.cighci.org/
about-us/ (accessed on 31 October 2023).
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ing farmer organisations, improving farmer income and maintaining 
cocoa quality55. 

4.6.  Measures addressing deforestation and poverty 

Specific measures are being undertaken in the producing coun-
tries to tackle deforestation and mitigate the anticipated adverse im-
pact of the EUDR. In Ivory Coast, a new forest code was enacted 
in 2019 that zoned protected forests within its territory and empha-
sised on building public-private partnerships to address deforest-
ation56. In Ghana, the government introduced the Cocoa Manage-
ment System in 2020 as a comprehensive national project to ensure 
traceability of cocoa beans to the farm level57. The project envisag-
es the compilation of a comprehensive cocoa database by collecting 
extensive socio-economic data on farmers, mapping all cocoa farms 
in Ghana, creating a national biometric database, and digitising pay-
ments for all cocoa transactions58. Crucially, in a marked departure 
from existing practice, the project will allow farmers to contest the 
exclusion of their produce from international supply chains and pro-
vide for a redressal mechanism59. 

Stepping beyond national borders, collaboration has already 
been underway between the chocolate industry and the producing 
countries to address deforestation-related concerns in the cocoa 
sector. In 2017, the governments of Ivory Coast and Ghana joined 
hands with 36 leading chocolate manufacturers to launch the Co-

55 aFrIcan organISatIon For StandardISatIon, African Standard DARS 1000-1, 
2020, https://members.wto.org/crnattachments/2020/TBT/GHA/20_6088_00_e.pdf. 

56 F. Pearce, The real price of a chocolate bar: West Africa’s rainforests, in 
Yale Environment 360, 21 February 2019. 

57 IDH, COCOBOD makes strides towards fully traceable cocoa through 
the new cocoa management system in Ghana, 16 December 2020, https://www.
idhsustainabletrade.com/news/cocobod-makes-strides-towards-fully-traceable-
cocoa-through-the-new-cocoa-management-system-cms-in-ghana/. 

58 k. hayFord, 10 things to know about Ghana’s cocoa management system, 
in Cocoa Post, 8 September 2020, https://thecocoapost.com/10-things-to-know-
about-ghanas-cocoa-management-system/. 

59 A. chandraSekhar, West Africa braces for tough sustainable cocoa rules in 
Europe, loc. cit.
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coa and Forests Initiative under the aegis of the World Cocoa Foun-
dation60. The project saw the planting of almost 10 million trees in 
Ivory Coast and the restoration of about 230,000 hectares of forest 
land in Ghana61. 

The fight against poverty has been another key component of 
efforts to bring about sustainability in the cocoa sector. Recognising 
that farmer poverty lies at the heart of all sustainability issues in the 
sector, the governments of Ivory Coast and Ghana introduced a “liv-
ing income differential” (LID) in 2019 as a collaborative effort to-
wards developing a pricing mechanism that enables farmers to earn 
a living wage through the cultivation of cocoa for export purposes62. 
This differential amounts to USD 400 per tonne of cocoa, above the 
floor price set by the respective governments at the beginning of the 
harvest season63. However, since its introduction in the 2020/2021 
harvest season, the LID has failed to make a major impact on farm-
er incomes, both on account of overproduction of cocoa that has 
driven prices down and the reluctance of chocolate manufacturers 
to pay the price premium by either circumventing these markets or 
negotiating with governments to lower the floor price64. 

4.7.  Addressing sustainability issues in the cocoa sector

Given that sustainability in the cocoa sector is a broad and mul-
ti-faceted issue, addressing sustainability concerns in the sector al-
so needs a comprehensive and wholistic approach. Deforestation, 
although important, is just one part of the problem. The broader 

60 world cocoa FoundatIon, Cocoa & Forests Initiative, https://www.world-
cocoa foundation.org/initiative/cocoa-forests-initiative/ (accessed on 31 October 
2023). 

61 m. IgInI, How does cocoa farming cause deforestation, in Earth.org, https://
earth.org/how-does-cocoa-farming-cause-deforestation/ (accessed on 31 October 
2023). 

62 e. blackmore, t. berger, Civil society perspectives on the living income 
differential for cocoa producers, at International Institute for Environment and 
Development, 23 August 2021, https://www.iied.org/civil-society-perspectives-
living-income-differential-for-cocoa-producers. 

63 Ibid. 
64 Ibid. 
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discourse around sustainability needs to factor in the myriad social 
issues that lie at the heart of the problem in order to find effective 
solutions that cater to the interests of all the actors involved in the 
sector. In fact, leaders in the West African producing countries have 
explicitly recognised that the issues of deforestation and child la-
bour are intricately linked to the living conditions of farmers, which 
need to be addressed at the forefront to bring about sustainability in 
the cocoa sector65. The costs and benefits of the various alternatives 
to address sustainability concerns in the cocoa sector are discussed 
below, along with the role of the EUDR and its contribution to the 
sustainability landscape. 

4.8.  Addressing deforestation 

Deforestation is undoubtedly one of the most visible sustaina-
bility-related problems that is associated with the cocoa sector and 
has received significant corporate and regulatory attention over the 
years. A major contributor to this problem is the nature of culti-
vation of the cocoa plant. In a system centred around smallholder 
farming, clearing out forests is but a natural option for farmers look-
ing to expand their production area, and thus increase income. One 
possible solution is a switch from smallholder farming to large-scale 
consolidated plantations which are either state-run or commercially 
managed. Such a change would not only simplify traceability proce-
dures, but would also drive down deforestation by clearly establish-
ing criteria for setting up cocoa plantations. However, such a switch 
would not only transform the very structure of the cocoa supply 
chain at the upstream end, but would also require significant re-
forms in existing land rights and tenure, formulation of a committed 
rural development strategy and concrete relocation and rehabilita-
tion measures for the displaced farmers66. 

As far as the EUDR is concerned, despite its best intentions, 
the emphasis on merely stopping deforestation is not enough by it-

65 cote d’IvoIre-ghana InItIatIve, Press Release, 18 February 2022. 
66 a.c. FountaIn, F. heutz-adamS, 2022 Cocoa Barometer, in CocoaBarometer.

org, December 2022, p. 18. 
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self to tackle the problem. Given the extent of deforestation already 
caused by cocoa cultivation, it is important to promote restoration 
and reforestation to allow rainforests to regenerate over time67. In 
this vein, an approach that incentivises reforestation may be more 
beneficial from a purely environmental perspective than one which 
exclusively sanctions deforestation.

4.9.  Role of legislation and corporate action

Legislation has conventionally been used as a tool to introduce 
change and provide solutions to a range of problems, including sus-
tainability concerns. However, legislation by itself can only be a guid-
ing principle, while the crux of the problem lies in profit-maximising 
corporate behaviour. In such a scenario, the solution is not to penal-
ise the producers, but to ensure that corporations act in a manner 
that does not worsen an already bad situation. The EUDR seeks to 
serve exactly this purpose. However, there is a need to go beyond 
mere corporate accountability and adopt an enabling approach that 
assists producer states with creating the conditions that allow for 
the adoption of sustainable practices to rectify the problems that 
plague the cocoa sector. As it currently stands, the EUDR prima fa-
cie appears to be a punitive regulation, that seeks to penalise, albeit 
indirectly, producing countries for their failure to control deforest-
ation. Nowhere does it provide for the creation of an enabling en-
vironment that will help eliminate the root cause of the problem. 
What is needed in addition to stringent regulation is targeted finan-
cial and technical assistance along with capacity building, so as to 
incentivise and enable producing countries to meet their obligations. 

4.10.  Cost and pricing issues 

Cost and pricing mechanisms adopted by downstream actors 
in the supply chain that fail to account for the social value of cocoa 
have been a key reason why sustainability measures in the cocoa sec-

67 Ibid., p. 36. 
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tor have largely failed. Even targeted measures such as the introduc-
tion of LID in Ivory Coast and Ghana have seen little success simply 
because industry players choose to source cocoa from other parts of 
the world, where they are exempt from paying the price premium. 
One possible solution to this problem is setting a fixed price for co-
coa at the global level, to ensure that buyers do not have the option 
to source cheaper cocoa from elsewhere68. The creation of a level 
playing field could focus on involving other producer countries in 
a fully transparent and rule-based price-setting process, which en-
sures that cocoa prices are determined as a function of the actual 
costs of production69. 

In addition to increasing cocoa prices at the base level, it is also 
important to address the asymmetry in the cocoa value chain. The 
need of the hour is to create mechanisms to ensure a fairer distribu-
tion of value along the supply chain, by raising consumer awareness 
and ensuring that the costs of compliance are borne by the end con-
sumers, and not the producers. 

4.11.  Comprehensive solutions

Given the broad and complex nature of the sustainability prob-
lem, ensuring sustainability in the cocoa sector requires concerted 
congruence between good agricultural practices, good governance 
policies and good purchasing practices70. Systemic change is re-
quired for cocoa to become truly sustainable in a manner that affords 
decent wages to the producers, does not damage the environment, 
and respects human rights71. Attempts at bringing about sustainabil-
ity in the cocoa sector have traditionally focused on increasing pro-

68 e. blackmore, t. berger, Civil society perspectives on the living income 
differential for cocoa producers, at International Institute for Environment and 
Development, 23 August 2021.

69 o. boySen et al, Earn a living? What the Cote d’Ivoire-Ghana cocoa living 
income differential might deliver on its promise, in Food Policy, January 2023, p. 
114, https://www.sciencedirect.com/science/ article/pii/S0306919222001580. 

70 a.c. FountaIn, F. heutz-adamS, 2022 Cocoa Barometer, in CocoaBarometer.
org, December 2022, pp. 106-113. 

71 Ibid., pp. 6-7. 
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ductivity, diversifying farmer income and increasing farm size. How-
ever, such approaches have limited to no impact in the absence of 
higher cocoa prices72. Sustainability challenges need to be addressed 
across all relevant avenues, such as addressing poverty and raising 
income levels, providing farmers with easily accessible financing op-
tions, developing strong social and rural infrastructure, providing ac-
cess to quality education, increasing farmer representation in the de-
cision-making process and raising community awareness73.

At a broader level, it is important to not lose sight of the inher-
ent power imbalance in the global cocoa industry that lies at the very 
heart of sustainability issues and allows them to perpetuate. The 
structure of the industry is such that both money and decision-mak-
ing power are vested in certain parts of the world, and there is a gap-
ing lack of representation in the discussions around sustainability74. 
With decision-making led by consuming countries and powerful in-
dustry players, both the producing countries and cocoa farmers are 
left out of the conversation on a matter that has a direct impact on 
their economies and livelihoods75. Viewed in this light, the EUDR 
only serves to reinforce the existing power imbalance and further ex-
clude the affected communities from the decision-making process. 

4.12.  Measures in producing countries 

Since cocoa farmers form the very backbone of global cocoa 
production, it is essential to support the farming business and better 
integrate farmers into the global value chain for attaining a sustain-
able cocoa economy76. This integration exercise will require target-
ed legal and economic reform in producing countries, in the form of 
stronger competition law and policy, optimal macroeconomic pol-
icies, and increased access to information about the downstream 

72 Ibid., pp. 22-27. 
73 Ibid., pp. 116-117. 
74 Ibid., pp. 70-73. 
75 Ibid., pp. 70-73. 
76 S.k. gayI, k. tSowou, Cocoa industry: Integrating small farmers into the 

global value chain, at United Nations Conference on Trade and Development, 21 
April 2016, pp. 30-31. 
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stages of the supply chain77. This must be accompanied by policies 
that are specifically designed to support cocoa farmers, such as the 
formation of commercially oriented farmer organisations, facilitat-
ing access to financing options, and encouraging the differentiation 
of cocoa products78. 

4.13.  Possible way forward 

In a nutshell, a truly sustainable cocoa sector will be one which 
can effectively address concerns relating to farmer poverty, environ-
mental protection and social factors. Each of these limbs will need 
to be addressed together in a fair, comprehensive and wholistic man-
ner to take one step closer towards achieving the goal of sustaina-
ble cocoa. Figure 3 sets out an overview of the type of measures that 
will be required to address sustainability issues in the cocoa sector. 

Fig. 3. Solutions for sustainable cocoa.

77 Ibid., pp. 28-29. 
78 Ibid., pp. 32-34. 
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As figure 3 indicates, eliminating farmer poverty must lie at the 
heart of any sustainability initiatives in the cocoa sector, since it di-
rectly impacts the incentive to both cause environmental damage 
and disregard human rights. In this context, the EUDR is but one 
amongst the wide range of measures that must be simultaneously im-
plemented to address sustainability challenges. Each of these meas-
ures will require concerted action from and co-operation amongst a 
wide range of stakeholders – producing and consuming country gov-
ernments, corporations, civil society organisations, intermediaries 
and the farmers themselves. 

With respect to the deforestation problem in particular, there is 
no doubt that deforestation is one of the biggest threats to the cocoa 
sector and amongst the greatest challenges of our times. However, 
trying to arrest deforestation either exclusively or primarily through 
externally-imposed legislation such as the EUDR risks creating a 
new set of problems. As it stands, the EUDR is likely to impact the 
sustainability landscape in the cocoa sector as indicated in figure 4, 
creating both new opportunities and new challenges in its wake. As 
a symptomatic treatment exclusively geared towards arresting de-
forestation, the EUDR fails to adequately address (and runs the risk 
of further exacerbating) the underlying problem of farmer poverty, 
which forms the very core of sustainability issues in the cocoa sector. 

In order to truly make an impact and achieve any tangible pro-
gress on the laudable mission to bring about sustainability in the co-
coa sector, the EU will need to actively work with the key actors that 
form the backbone of the industry. With its abundant capital and 
resources, backed by the might of its sheer size and leverage in the 
global market, the EU is well-placed to direct the path of the cocoa 
sector in the years to come. However, despite its many strengths, 
the EUDR is perhaps somewhat ill-suited as a standalone policy in-
strument for achieving this goal. Instead, a more inclusive and par-
ticipatory approach would better serve the purpose that the EU is 
trying to achieve, in so far as the issue of deforestation in particular 
and sustainability in the cocoa sector in general is concerned. Only 
time will reveal the true impact and potential of the EUDR, and in-
teresting times lie ahead as we move through the transition and im-
plementation phase. 



Deforestation and Sustainability in the Cocoa Sector 255

Fig. 4. Impact of the EUDR.

4.14.  Conclusion

The cocoa sector has historically been plagued by a range of sus-
tainability issues. While farmer poverty lies at the heart of most sus-
tainability challenges in the sector, these issues have manifested in 
the form of environmental and social concerns, with deforestation 
being the most visible amongst them. 

A plethora of sustainability initiatives have proliferated in the 
recent past in a bid to address sustainability concerns in the sector. 
The EUDR is the latest amongst such initiatives and is one of the 
key components of the EU’s recent push towards sustainability. With 
its stringent due diligence obligations and market access conditions, 
it is expected to be a game-changer in tackling global deforestation. 
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However, despite its best intentions, there are several concerns sur-
rounding the implementation of the EUDR. As it stands, the EUDR 
risks going down the same route as other sustainability initiatives in 
the cocoa sector – well-meaning, but potentially resulting in the un-
intended negative consequences of increasing compliance costs and 
being exclusionary. As a standalone measure, it does little to address 
farmer poverty, which is the root cause of most sustainability con-
cerns in the cocoa sector.

The cocoa farmer is the key actor in the cocoa story and must 
be at the heart of any initiatives undertaken to address sustainability 
issues in the sector. Excluding the producer from the solution only 
serves to further widen the gap between the producer and the con-
sumer in an industry which is already characterised by a stark im-
balance of bargaining power. A wholistic approach will be needed 
to ensure that sustainability is fostered across all facets of the cocoa 
sector. Towards this end, concerted action and targeted intervention 
is necessary to ensure that each of the limbs of farmer poverty, envi-
ronmental protection and social issues are simultaneously addressed 
to provide for truly sustainable cocoa. The EUDR has the potential 
to be a step in the right direction, but much will depend on actual 
implementation and the extent to which it can mobilise and galva-
nise action across the other stakeholders involved in the cocoa sec-
tor, particularly at the grassroots level in the producing countries. 



BORDER CARBON ADJUSTMENT MECHANISMS:  
LEGAL AND POLITICAL BARRIERS, AND THE REFORM 
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Goran Dominioni and Alessandro Monti*

1.  Introduction

Products traded internationally account for a large share of 
global greenhouse gas (GHG) emissions – and thus, the trading 
system has been widely regarded as a problem with respect to the 
global response to climate change. In this chapter, we take up the 
issue of the alignment of the WTO’s vision, rules, and procedures 
with the world community’s commitment to climate change action. 
We focus, in particular, on the issue of policy-induced GHG leak-
age1, i.e. the displacement of GHG emissions from countries that 
increase the stringency of domestic GHG policies to low-standard 
countries. Increasing the stringency of domestic GHG policies of-
ten imposes additional costs on domestic producers, thereby re-

* We are grateful to Elisa Baroncini, Kasturi Das, Dan Esty, Kateryna Holzer, 
Jan Yves Remy, Joel Trachtman, and the other participants to the workshops in 
Bogotà, Bologna, and Talloires, for helpful comments. We are particularly grateful 
to the Remaking the Global Trading System for a Sustainable Future Project for 
supporting the writing of an earlier version of this chapter, which was circulated as a 
White Paper under the title Internalizing Climate Externalities from Internationally 
Traded Goods: Challenges and Way Forward for Border Carbon Adjustment 
Mechanisms. The usual disclaimer applies.

1 m. grubb, n.d. Jordan, e. hertwIch et al., Carbon Leakage, Consumption, 
and Trade, in Annual Review of Environment and Resources, 2022, 47(1), pp. 
753 ff.
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ducing their competitiveness and incentivizing shifts in the produc-
tion and investments (and related GHG emissions) to low-stand-
ard countries. As a result, GHG emission reductions achieved by a 
more stringent GHG jurisdiction are offset by increased emissions 
in a low-standard jurisdiction. Hence, concerns for GHG leakage 
can hamper climate action in high-ambition jurisdictions, threaten-
ing the achievement of commitments to deep decarbonization set in 
the Paris Agreement.

International trade contributes to GHG leakage by allowing the 
shift of production – and related investments – of GHG-intensive 
goods from high- to low-standard jurisdictions. To the extent that 
WTO rules and practices prevent high-ambition jurisdictions from 
addressing carbon leakage, there is a fundamental tension between 
the climate and trade regimes, which puts the latter under pressure.

In this chapter, we argue that a first step to reconciling the cli-
mate and trade regimes is to ensure that the prices of internation-
ally traded products reflect the climate-related harm of producing 
and consuming these goods and we analyze possible ways to achieve 
this. In particular, we analyze the possibility of adopting border car-
bon adjustment (BCA) mechanisms on imports to price GHG emis-
sions from international trade. In essence, BCA mechanisms apply 
a charge on the GHG emissions embedded in – i.e., released in the 
production and (sometimes) the consumption of – imported prod-
ucts. This charge aims to level the playing field between domes-
tic producers and their competitors in low-standard jurisdictions, 
thereby reducing GHG leakage risks.

Academic and grey literature has discussed various instru-
ments that can address GHG leakage2. This chapter focuses on BCA 
mechanisms due to their prominence in the policy debate. The EU 
has recently adopted the Carbon Border Adjustment Mechanism 
(CBAM)3. Other jurisdictions have also announced their intention 

2 c. böhrInger, c. FIScher, k.e. roSendahl et al., Potential impacts and 
challenges of border carbon adjustments, in Nature Climate Change, 2022, 12(1), 
pp. 22 ff. 

3 Regulation (EU) 2023/956 of the European Parliament and of the Council 
of 10 May 2023 establishing a carbon border adjustment mechanism, OJ L 130, 
16.5.2023, pp. 52-104.
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to follow a similar path, including Canada, the United Kingdom, 
and the United States4. Furthermore, BCA mechanisms are some-
times seen as instruments to support the creation of an international 
sub-global agreement on climate change mitigation (a so-called cli-
mate club). The discussion on implementing a climate club is now 
high on the G7 agenda5.

After delineating the role for BCA mechanisms to internalize cli-
mate externalities and – thereby – address carbon leakage, we ana-
lyze potential legal and political barriers to implementation and dis-
cuss possible ways to resolve these conflicts. Lastly, we broaden the 
discussion to potential reforms of the vision, rules, and procedure 
of the WTO system, to better align it with the sustainability agenda.

2.  Addressing GHG leakage concerns through border carbon ad-
justment mechanisms

This section discusses GHG leakage and the contribution of in-
ternational trade to the problem. It then looks at how BCA mecha-
nisms can help address GHG leakage related to international trade. 
Lastly, this section discusses the rationale for focusing on pricing 
GHG emissions embedded in internationally traded goods at the so-
cial cost of carbon – i.e., the economic cost of emitting an additional 
ton of GHGs – as a first step to addressing GHG leakage and recon-
ciling the trade and climate regimes.

2.1.  GHG leakage and international trade

The stringency of current GHG policies diverges significant-
ly across countries, reflecting differences in policy priorities and re-
sources available to address the climate problem. These variations 
can result in GHG leakage. In particular, an increase in the stringency 
of climate change mitigation policies in a given jurisdiction can raise 

4 m. Jakob, S. aFIonIS, m. Åhman et al., How trade policy can support the 
climate agenda, in Science, 2022, 376(6600), pp. 1401 ff.

5 G7, G7 Statement on Climate Club, 2022.
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costs for domestic producers, reducing their competitiveness in the 
domestic and foreign markets. This reduction in competitiveness can 
shift production and investments (and the related GHG emissions) 
to low-standard jurisdictions. International trade enables these shifts, 
for instance, by allowing consumers and producers in high- standard 
countries to consume goods produced in low-standard ones.

GHG leakage can hamper climate action in high-ambition ju-
risdictions due to the fact that climate harms are global – albeit not 
evenly distributed – and do not depend on where GHG emissions 
occur. Thus, countries that wish to increase the stringency of domes-
tic GHG policies risk losing competitiveness while not reaping the 
climate benefits of their policies. This is daunting for climate action 
given the bottom-up approach embraced in the Paris Agreement, 
which calls for climate ambition at the domestic level, as well as in 
light of with respect to the more general expectation for developed 
countries to take the lead in mitigating climate change, in line with 
the Common but Differentiated Responsibilities and Respective Ca-
pabilities (CBDR-RC) Principle.

Ex-post econometric analyses from emission-intensive and 
trade-exposed industries under the EU emission allowances trading 
scheme do not provide strong evidence of carbon leakage6. Howev-
er, the low price of emission allowances under this scheme in the pe-
riods considered in these studies can explain these results. Ex-ante 
numerical simulations confirm the theoretical intuition that an in-
crease in the stringency of GHG emission policies will result in car-
bon leakage. In particular, these studies indicate that carbon leakage 
would be 5-30 percent, depending on assumptions on, for instance, 
carbon price level and the elasticity of the supply of fossil fuels7. 
Thus, countries that plan to increase their ambition on climate mit-
igation action have legitimate concerns that their efforts will be sig-
nificantly offset by GHG emissions increases abroad.

6 S.F. verde, The impact of the EU emissions trading system on competitiveness 
and carbon leakage: the econometric evidence, in Journal of Economic Surveys, 
2020, 34(2), pp. 320 ff.

7 These are reviewed in c. böhrInger, c. FIScher, k.e. roSendahl et al., 
Potential impacts and challenges of border carbon adjustments, in Nature Climate 
Change, 2022, 12(1), pp. 22 ff.
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In light of the above considerations, the next sub-section will 
discuss how BCA mechanisms can help address GHG leakage.

2.2.  Border carbon adjustments mechanisms and GHG leakage

By charging a price on GHGs embedded in imported products, 
BCA mechanisms can level the playing field between domestic and 
foreign producers selling in the importing country.

Furthermore, when carbon adjustment mechanisms also apply 
to exports by the implementing country (e.g., exported goods are 
exempted from domestic GHG policies), domestic producers can 
more easily compete in foreign markets. Both options can, in princi-
ple, help address competitiveness concerns and related GHG leak-
age issues. However, this chapter only focuses on imports, as the 
GHG benefits of export BCA mechanisms are not fully clear8.

Furthermore, BCA mechanisms incentivize the uptake of more 
ambitious climate policies in trading partner countries – thereby 
reducing GHG leakage – in two ways. On one hand, the export-
ing country’s government has an incentive to reduce the compli-
ance cost in export sectors by implementing new climate policies. 
These could include, for instance, energy efficiency policies that 
help close the energy efficiency gap and subsidies for deploying en-
vironmental technologies.8 On the other hand, BCA mechanisms 
can be structured so that the price applied to each tonne of GHGs 
embedded in imported products equals the difference between the 
stringency of domestic and foreign climate policies. Under a BCA 
mechanism structured in this way, the exporting country can im-
plement revenue-raising climate policies (such as carbon taxes) to 
reduce the carbon price applied by the foreign jurisdiction on its 
export and collect revenues that would otherwise accrue to the im-
porting jurisdiction9.

8 g. domInIonI, d.c. eSty, Designing Effective Border-Carbon Adjustment 
Mechanisms: Aligning the Global Trade and Climate Change Regimes, in Arizona 
Law Review, 2023, 65, pp. 1 ff.

9 Ibid.
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Existing research suggests that BCA mechanisms can address 
carbon leakage and competitiveness concerns effectively10. A me-
ta-analysis of more than 30 studies finds that BCA mechanisms can 
reduce leakage by more than one-third on average (from 14 percent 
to 6 percent)11. However, the effectiveness of these mechanisms may 
depend on the specific design of the measure. Thus, jurisdictions 
interested in implementing a BCA mechanism should think care-
fully about its design. In any case, the next sub-section identifies a 
number of rationales for BCAs as a tool to internalize climate ex-
ternalities from GHG emissions embedded in internationally traded 
goods to address GHG leakage and reconcile the trade and climate 
regimes. In particular, we argue that these instruments can also ad-
dress trade distortions and can therefore be well aligned with the 
aims of the WTO.

2.3.  Border carbon adjustment mechanisms, climate externalities, 
and trade distortions

A key aim (and responsibility) of the WTO is to increase the 
welfare of people globally and ensure an optimal allocation of scarce 
resources. Uninternalized climate externalities reduce the price of 
goods, the production or consumption of which releases GHG emis-
sions. Besides causing carbon leakage, this under-pricing distorts 
trade by impeding that their production is located in countries char-
acterized by a comparative advantage – a key condition for maxi-
mizing social welfare. Estimates by the International Monetary Fund 
indicate that climate externalities are almost one-third of the global 
unpriced externalities from fossil fuels in 202012. These externalities 

10 c. böhrInger, c. FIScher, k.e. roSendahl et al., Potential impacts and 
challenges of border carbon adjustments, in Nature Climate Change, 2022, 12(1), 
pp. 22 ff.

11 F. branger, P. quIrIon, Would border carbon adjustments prevent carbon 
leakage and heavy industry competitiveness losses? Insights from a meta-analysis 
of recent economic studies, in Ecological Economics, 2014, 99, pp. 29 ff. 

12 I. Parry, S. black, n. vernon, Still not getting energy prices right: A global 
and country update of fossil fuel subsidies, IMF Working Paper WP/20/236, 
International Monetary Fund, 2021.
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are large, amounting to about 6.8 percent of global GDP, or 5.9 tril-
lion US Dollars13.

By pricing GHG emissions embedded in goods produced in 
low-standard jurisdictions, BCA mechanisms can help internalize 
climate externalities, thereby ensuring that international trade sup-
ports welfare creation. Thus, to the extent that BCA mechanisms 
allow pricing GHG emissions embedded in internationally traded 
products at the social cost of carbon, these instruments align with 
widely accepted aims of the WTO14.

Indeed, leakage concerns may also exist in a world where all en-
vironmental externalities are already internalized. This is the case, 
for instance, if a country decides to implement a domestic carbon 
price per tonne of GHG emitted domestically that is much higher 
than the global social cost of carbon. Such country may still face 
carbon leakage problems that are worth addressing, even if all oth-
er countries already price GHG emissions at the social cost of car-
bon. Should the WTO be held accountable for these leakage effects? 
While in principle the answer might be yes, a first and easier step to 
take is to ensure that the WTO fulfils its widely acknowledged aims.

On this ground – and in alignment with recent scholarship on 
trade and climate change15 – we think that as a first step towards 
reconciling the trade and climate regimes, it would be desirable to 
implement BCA mechanisms that price GHG emissions embedded 
in internationally traded products at the social cost of carbon, start-
ing from the more carbon-intensive and trade-exposed industries. 
Focusing on pricing externalities from international trade can facili-
tate the acceptance of these instruments and it is thus well suited as 

13 Ibid.
14 We recognize that estimates of the social cost of carbon vary significantly 

across studies. However, this has not prevented countries from acting on this. 
For instance, the Biden administration applies a social cost of carbon of 51 U.S. 
dollars per metric ton of carbon, see Interagency Working Group on Social Cost 
of Greenhouse Gases, United States Government Technical Support Document: 
Social Cost of Carbon, Methane, and Nitrous Oxide Interim Estimates under 
Executive Order 13990. Similarly, this should not halt the implementation of a 
BCA mechanism. Ideally, cooperation among trading partners can help reaching an 
agreement on how to estimate the social cost of carbon.

15 d.c. eSty, Trade Implications of Greenhouse Gas Emissions Pricing, in 
World Trade Report 2022, World Trade Organization, 2022.
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a starting point for bridging the existing gaps between the climate 
and the trade communities and, pragmatically, as a logical spring-
board for efforts to align the WTO system with the need to address 
climate change.

3.  The legal and political viability of border carbon adjustment 
mechanisms: A deeper dive

Implementing a BCA mechanism requires complying with WTO 
law and addressing political challenges. In this section, we discuss 
key WTO law and political challenges of implementing BCA mech-
anisms and potential ways to address these.

3.1.  WTO law compatibility

A crucial challenge for the implementation of a BCA mecha-
nism is to ensure compatibility with WTO law, to strengthen its le-
gitimacy and avoid legal disputes16. In this regard, the rules con-
cerning most-favored-nation treatment and national treatment un-
der Articles I and III of the General Agreement on Tariffs and Trade 
(GATT) have particular relevance. These provisions respectively re-
quire that trade policies do not discriminate between different trade 
partners (most-favored-nation) and between domestic and foreign 
producers (national treatment). Below, we discuss three key poten-
tial issues on the compatibility of BCA mechanisms with these pro-
visions. In particular, we focus on (i) whether products with differ-

16 There is significant scholarship on the compatibility of BCA mechanisms 
with WTO law. This section aims to touch upon some of the key issues. See, for 
instance, J.P. trachtman, WTO law constraints on border tax adjustment and tax 
credit mechanisms to reduce the competitive effects of carbon taxes, in National 
Tax Journal, 2017, 70(2), pp. 469 ff.; J. bacchuS, Legal issues with the European 
carbon border adjustment mechanism, CATO Briefing Paper, 2021, 125, pp. 3-6; 
m.a. mehlIng, h. van aSSelt, k. daS et al., Designing border carbon adjustments 
for enhanced climate action, in American Journal of International Law, 2019, 
113(3), pp. 433 ff.; g. domInIonI, d.c. eSty, Designing Effective Border-Carbon 
Adjustment Mechanisms: Aligning the Global Trade and Climate Change Regimes, 
in Arizona Law Review, 2023, 65, pp. 1 ff.
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ent levels of embedded GHGs can be considered “like products”; (ii) 
what GHG pricing instruments can be subject to adjustment under 
the GATT; and (iii) whether crediting climate policies implemented 
in the exporting country is compatible with the most-favored-nation 
principle.

The like-products question concerns whether adjustments for 
charges related to processes and production methods (PPMs) that 
do not leave physical traces in the product itself is compatible with 
Article III:2 GATT. This Article requires that imported products 
are not treated less favorably than domestic “like products”. The 
issue of “likeness” with respect to PPMs and import taxes rep-
resents a long-standing and still ongoing discussion among trade 
lawyers. The landmark 1970 Report of the Working Party on Bor-
der Tax Adjustments clarified the legal treatment of these meas-
ures but did not take a position on the PPMs issue17. Nor was the 
issue fully clarified in WTO jurisprudence. A relevant precedent 
can be seen in the Superfund case, in which the importing country 
(United States) imposed an environmental tax on certain import-
ed products due to the use of chemical feedstock in the production 
process, and the measure was deemed legitimate by a GATT pan-
el18. However, this case concerned inputs that were physically in-
corporated, albeit in a different form, in the final product. Thus, 
at the moment, WTO jurisprudence does not explicitly recognize 
the possibility to adjust for charges on non-product-related PPMs, 
such as charges that target GHG emissions released in the produc-
tion of imported goods.

The second key issue concerns what type of GHG pricing in-
struments can be taken into account within BCA mechanisms. In 
particular, it is debated whether border tax adjustments are feasible 
only for fiscal instruments, or also for regulatory instruments. Reg-
ulatory instruments include, for instance, emission allowance trad-
ing schemes, which – despite putting an explicit price on carbon 

17 GATT, Border Tax Adjustments: Report of the Working Party, L/3464, 
BISD 18S/97, 2 December 1970.

18 GATT, Panel Report, United States–Taxes on Petroleum and Certain 
Imported Substances, BISD 34S/136, 17 June 1987.
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– are generally not seen as fiscal instruments, or other non-price 
GHG policies, such as non-tradable performance-based standards19. 
Scholarly research is divided on this matter20.

Lastly, a third critical point is whether crediting climate poli-
cies implemented in the exporting country is compatible with the 
most-favored-nation principle. From a trade law perspective, cred-
iting for climate policies implemented abroad may give rise to legal 
challenges under Article I GATT. In particular, trade partners with 
weak GHG policies could be concerned with the more stringent bor-
der adjustment applied to their exports compared with products ex-
ported from high-standard jurisdictions. At the same time, also not 
crediting for policies abroad may lead to legal challenges. In this 
case, the challenge could come from countries that do have strin-
gent GHG policies in place, as their products would be subject to 
both these policies and the border adjustment charge – and thus 
risk losing competitiveness compared with exports from low-stand-
ard jurisdictions21. Recently, Dominioni and Esty have argued that 
BCA mechanism should credit for a broad set of GHG policies, ac-
counting for the administrative difficulties of doing so22. This would 
not only help delivering better environmental outcomes, make BCA 
mechanisms more politically acceptable, but and increase their 
alignment with WTO law23.

19 w.a. PIzer, e.J. camPbell, Border Carbon Adjustments without Full (or 
Any) Carbon Pricing, 2021, Working Paper 21-21, Resources for the Future.

20 Some authors argue that border carbon adjustment can be problematic to 
justify for regulatory instruments such as emissions trading schemes. In this sense, 
see c. böhrInger, c. FIScher, k.e. roSendahl et al., Potential impacts and chal-
lenges of border carbon adjustments, in Nature Climate Change, 2022, 12(1), pp. 
22 ff. For a diverging view, see J. englISch, t. Falcao, EU Carbon Border Adjust-
ments and WTO Law, Part One, in Environmental Law Reporter, 2021, 51(10), 
10857 ff.

21 m.a. mehlIng, h. van aSSelt, k. daS et al., Designing border carbon 
adjustments for enhanced climate action, in American Journal of International 
Law, 2019, 113(3), pp. 433 ff.

22 g. domInIonI, d.c. eSty, Designing Effective Border-Carbon Adjustment 
Mechanisms: Aligning the Global Trade and Climate Change Regimes, in Arizona 
Law Review, 2023, 65, pp. 1 ff.

23 g. domInIonI, d.c. eSty, Designing Effective Border-Carbon Adjustment 
Mechanisms: Aligning the Global Trade and Climate Change Regimes, in Arizona 
Law Review, 2023, 65, pp. 1 ff.
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The practical relevance of the three mentioned issues is mitigat-
ed by the applicability of Article XX GATT24. Article XX GATT pro-
vides for general exceptions, which allow justifying measures that 
are otherwise incompatible with GATT obligations, as long as such 
measures qualify under one of the subheadings and meet the re-
quirements of the “chapeau” of Article XX.

While Article XX does not specifically mention climate change 
as a possible justification for national measures, it is widely recog-
nized that two exceptions – at least – can be relevant for such pur-
poses: i) Article XX(b) for measures necessary to protect human, 
animal, or plant life or health, and ii) Article XX(g) for measures re-
lating to the conservation of exhaustible natural resources25.

To satisfy the requirements of the Chapeau of Article XX, the 
BCA mechanism should not be applied in such a way as to give rise 
to arbitrary or unjustifiable discriminations, or disguised restrictions 
on international trade. In other words, the WTO Member invoking 
the exception will have to demonstrate that no less-restrictive alter-
native was reasonably available and that the measure genuinely pur-
sues climate-change objectives, and does not represent a form of dis-
guised protectionism26.

Case law has clarified various features that matter in establish-
ing whether a BCA mechanism meets the criteria of the Chapeau 
of Article XX. Various features of the BCA mechanism discussed 
above help meet these criteria. The first factor relates to the cli-
mate change effects of the instrument27. Implementing the adjust-
ment mechanism to sectors most exposed to carbon leakage and se-
lecting carefully the emission benchmarks can improve the climate 
outcomes of the measure, and therefore also its compatibility with 

24 m.a. mehlIng, h. van aSSelt, k. daS et al., Designing border carbon 
adjustments for enhanced climate action, in American Journal of International 
Law, 2019, 113(3), pp. 433 ff.

25 J.P. trachtman, WTO Trade and Environment Jurisprudence: Avoiding 
Environmental Catastrophe, in Harvard International Law Journal, 2017, 58, pp. 
273 ff.

26 WTO, Appellate Body Report, European Communities–Measures Affecting 
Asbestos and Products Containing Asbestos, WT/DS135, 2001.

27 GATT, Panel Report, United States–Prohibition of Imports of Tuna and 
Tuna Products from Canada, (BISD 29S/91), 1982, para. 4.8.
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Article XX28. Similarly, the Chapeau of Article XX will require to 
take into account the climate policies implemented in the exporting 
country as well as leave flexibility to the exporting country on how 
to avoid the imposition of the border change on its exports29. Credit-
ing a broad set of policies implemented in the exporting country can 
help meet these requirements30.

Compliance with the Chapeau of Article XX GATT also requires 
that the WTO Members that intend to implement BCA mechanisms 
first engage in serious and good-faith negotiations with affected coun-
tries to reach an agreed solution31. Arguably, the wide-ranging con-
sensus in negotiations that led to the adoption of international climate 
agreements – such as the Paris Agreement or the Glasgow Climate 
Pact – might qualify as such. Yet, neither of these instruments explic-
itly refer to BCA, therefore it is recommendable that specific negotia-
tions are held with the affected countries before the implementation 
of such a measure32. We further discuss these needs for negotiations 
below. Lastly, the mechanism needs to be implemented in a transpar-
ent manner. Below we discuss possible collaborations between the 
implementing jurisdiction and various international institutions that 
can help increase the level of transparency of the mechanism.

Overall, the analysis presented above indicates that a well-de-
signed BCA mechanism would likely comply with WTO law. How-
ever, the lack of specific WTO jurisprudence on border carbon ad-
justments might lead to a certain reluctance by governments in 
adopting such instruments.

28 m.a. mehlIng, h. van aSSelt, k. daS et al., Designing border carbon 
adjustments for enhanced climate action, in American Journal of International 
Law, 2019, 113(3), pp. 433 ff.

29 WTO, Appellate Body Report, United States–Import Prohibition of Certain 
Shrimp and Shrimp Products, Recourse to Article 21.5 of the DSU by Malaysia, 
WT/DS58, 2001, para. 149.

30 g. domInIonI, d.c. eSty, Designing Effective Border-Carbon Adjustment 
Mechanisms: Aligning the Global Trade and Climate Change Regimes, in Arizona 
Law Review, 2023, 65, pp. 1 ff.

31 Appellate Body, United States– Import Prohibition of Certain Shrimp and 
Shrimp Products, WT/DS58, 1998.

32 m.a. mehlIng, h. van aSSelt, k. daS et al., Designing border carbon 
adjustments for enhanced climate action, in American Journal of International 
Law, 2019, 113(3), pp. 433 ff.
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Therefore, in the following section, we discuss a few options 
through which WTO Members could better clarify the scope for the 
implementation of border carbon adjustments under existing WTO 
law. Before doing so, we discuss more in detail potential political 
obstacles to the implementation of BCA mechanisms and ways to 
address them.

3.2.  Other (non-legal) considerations

Besides legal risks, the implementation of BCA mechanisms 
may disrupt existing cooperation on climate change and increase the 
risk of trade frictions. For instance, BASIC countries have pushed 
back on the implementation of BCA mechanisms, declaring these 
measures “discriminatory and against the principles of Equity and 
CBDR-RC”33. Along these lines, stakeholder and expert interviews 
indicate that the implementation of the EU BCA mechanisms can 
threaten current collaborations on climate change between the EU 
and other major emitters34.

The key concern expressed by developing countries concerning 
current plans to implement BCA mechanisms by developed coun-
tries is the impact on their economies. Research indicates that im-
plementing a BCA mechanism will reduce exports from trading part-
ners, negatively impacting their GDP and employment35. Some an-
alysts have raised concerns regarding the compatibility of this bur-
den shift with the UNFCCC principle of Common but Differentiat-
ed Responsibilities and Respective Capabilities36. In addition, some 
countries have expressed concerns that the BCA mechanism coerces 

33 baSIc mInISterIal meetIng, Joint Statement issued after the 30th BASIC 
Ministerial Meeting on Climate Change, 2021.

34 c. hübner, Perception of the Planned EU Carbon Border Adjustment 
Mechanism in Asia Pacific–An Expert Survey, Konrad-Adenauer-Stiftung, 2021.

35 c. böhrInger, c. FIScher, k.e. roSendahl et al., Potential impacts and 
challenges of border carbon adjustments, in Nature Climate Change, 2022, 12(1), 
pp. 22 ff; g. magacho, é. eSPagne, a godIn, Impacts of CBAM on EU trade 
partners: consequences for developing countries, AFD Research Papers, 2022, 238, 
pp. 1 ff.

36 m. Jakob, S. aFIonIS, m. Åhman et al., How trade policy can support the 
climate agenda, in Science, 2022, 376(6600), pp. 1401 ff.
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exporting countries to implement certain measures, in contrast with 
the bottom- up approach of the Paris Agreement37. Addressing these 
concerns will require that countries implementing a BCA mecha-
nism act strategically, both at the design and at the diplomatic level.

From a design perspective, there are at least two features that 
can reduce the risks of trade retaliation and of disrupting climate 
change cooperation. First, the narrow application to sectors most ex-
posed to carbon leakage would reduce the negative impacts on third 
countries38. Second, by crediting effective carbon prices, the pro-
posed BCA mechanism offers greater flexibility to exporting coun-
tries on how to reduce the burden of the charge on their exporting 
sectors, thus reducing the mechanism’s alleged “coercive” effect39.

The negative impacts of BCA mechanisms on exporting coun-
tries could be addressed in various ways, including: i) implementing 
exemptions or lower charges for developing countries – especially 
SIDS and LDCs; ii) scheduling longer timelines for developing coun-
tries to meet decarbonization targets; iii) distributing carbon reve-
nues collected through the BCA mechanism to trade partners to act 
on climate change or development more broadly; iv) a mix of two or 
three of these options. Current debates on the distribution of carbon 
revenues from international shipping could be a useful starting point 
to discuss the distribution of revenues from BCA mechanisms40.

37 a. gläSer, c. oldag, Less confrontation, more cooperation: increasing the 
acceptability of the EU Carbon Border Adjustment in key trading partner countries, 
Policy Brief Germanwatch (interviews with Chinese and Russian officials), 2021; 
c. hübner, Perception of the Planned EU Carbon Border Adjustment Mechanism in 
Asia Pacific–An Expert Survey, Konrad-Adenauer-Stiftung, 2021.

38 h. Shen, q. yang, l. luo, Market reactions to a cross-border carbon 
policy: Evidence from listed Chinese companies, in The British Accounting Review, 
2022, 101116.

39 Potentially, as adequate methods are developed and data are collected, 
BCA mechanisms could also look beyond effective carbon prices and include 
other GHG policies. However, at the moment this route seems impracticable from 
an administrative perspective, see g. domInIonI, d.c. eSty, Designing Effective 
Border-Carbon Adjustment Mechanisms: Aligning the Global Trade and Climate 
Change Regimes, in Arizona Law Review, 2023, 65, pp. 1 ff.

40 g. domInIonI, d. englert, Carbon Revenues from International Shipping: 
Enabling an Effective and Equitable Energy Transition, Technical Paper, World 
Bank, 2023; g. domInIonI, I. roJon, r. Salgmann et al., Distributing Carbon 
Revenues from Shipping, World Bank, 2023.
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Carbon revenue use could be combined with capacity building 
and knowledge exchange activities sponsored by the implementing 
jurisdiction, to help trading partners with capacity deficiencies to re-
duce the impact of the BCA mechanism on their exporting sectors. 
For instance, the training could focus on building capacity to close 
the energy efficiency gap in exporting sectors of negatively impact-
ed countries.

Implementing a BCA mechanism will also require a diplomatic 
effort by the implementing country. Besides increasing the chances 
of meeting the requirements of Article XX GATT (see above), these 
diplomatic efforts can help reduce opposition from trading partners. 
For instance, diplomatic engagements can foster transparency of the 
BCA mechanism and contribute to designing it in such a way that 
takes into account and (potentially) addresses the concerns of trad-
ing partners regarding the impacts of the BCA mechanism on their 
exports. This can help tailor the implementation of the BCA mecha-
nism to the circumstances of trading partners, for instance regarding 
how to establish equivalence between GHG policies implemented in 
various jurisdictions.

Besides bilateral diplomatic efforts, the implementation of BCA 
mechanisms designed as illustrated above can greatly benefit from 
support from various international organizations. We focus on these 
cooperation needs in the next section.

4.  Cooperation needs to implement a border carbon adjustment 
mechanism

Various international organizations can cooperate with the 
WTO in supporting the implementation of BCA mechanisms. For 
instance, the International Organization for Standardization (ISO) 
could help set up a certification standard for GHG emissions embed-
ded in producing the goods under the BCA mechanism41. Exporters 

41 S. droege, m. PanezI, How to design border carbon adjustments, in m. 
Jakob (ed.) Handbook on Trade Policy and Climate Change, Edward Elgar Publish-
ing, 2022, 163 ff. 



Goran Dominioni and Alessandro Monti272

could use these certificates to reduce the charge applied to their 
products when the GHG embedded in their export is lower than the 
benchmark the importing country applies. There are long-standing 
collaborations between ISO and the WTO, and ISO classifications 
are often employed by the WTO, for instance, to determine whether 
products are like42. These collaborations can be a solid starting point 
for future collaborations.

The Organization for Economic Cooperation and Develop-
ment (OECD), International Monetary Fund (IMF), and the World 
Bank could be engaged to produce approaches to estimate effective 
carbon prices in the importing and exporting countries, and more 
broadly to establish the equivalence between national GHG policies. 
Some of these organizations have developed method and collected 
data that could help to set default values for crediting effective car-
bon prices43. These methods can serve as a foundation to produce 
estimates of effective carbon prices on which adjustments can be es-
tablished44.

Other organizations could help increase the transparency and 
acceptability of BCA mechanisms among trading partners. Organi-
zations such as the United Nations Conference on Trade and Devel-
opment (UNCTAD) – which already performs impact assessments 
for the decarbonization of international trade concerning the ship-
ping sector45 – are well-positioned to provide a third-party assess-
ment of the economic impacts of BCA mechanisms.

The participation of national trade ministries and environmen-
tal ministries to discussions on the implementation of BCA mecha-
nisms is essential to facilitate governments’ buy-in. To this end, one 
could also envision the creation of a joint expert working group be-
tween trade ministries and environmental ministries that operates 
under the auspices of the WTO and the UNFCCC.

42 Ibid.
43 g. domInIonI, d.c. eSty, Designing Effective Border-Carbon Adjustment 

Mechanisms: Aligning the Global Trade and Climate Change Regimes, in Arizona 
Law Review, 2023, 65, pp. 1 ff.

44 Ibid.
45 See, for instance, UNCTAD, UNCTAD Assessment of the Impact of the 

IMO Short-Term GHG Reduction Measure on States, 2021.
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4.1.  A way towards a climate club?

As discussed above, the implementation of BCA mechanisms 
may have the adverse effect of increasing tensions between trade 
partners. However, implementing a BCA mechanism is sometimes 
seen as a vehicle to increase international cooperation on climate 
change because, as mentioned above, it can incentivize the uptake 
of more stringent climate policies in trade partner countries. Stud-
ies that account for strategic choices of individual countries confirm 
that – under some conditions – BCA mechanisms can help increase 
cooperation on carbon pricing46.

Creating a climate club is now high on the G7 agenda, with the 
2022 German presidency pushing for the establishment of such a 
club47. In light of this, it becomes even more important to imple-
ment a BCA mechanism that reduces trade tensions between G7 
countries.

In this respect, it is important to implement BCA mechanisms 
that allow G7 countries that do not have an explicit carbon price in 
place at the national level – such as the United States – to partici-
pate in the climate club combined with a BCA mechanism48. Recog-
nizing the adjustment for effective carbon prices in the BCA mecha-
nism –instead of explicit carbon prices alone – can better enable the 
United States’ participation in the climate club49. Such an effective 
carbon pricing club could also bring additional benefits in terms of 
increased domestic capacity to address climate change and include 
finance ministries more closely in the adoption of climate change 
policies50.

46 See, for instance, z.b. IrFanoglu et al., Potential of border tax adjustments 
to deter free riding in international climate agreements, in Environmental Research 
Letters, 2015, 10(2), 024009.

47 G7, G7 Statement on Climate Club, 2022.
48 g. domInIonI, d.c. eSty, Designing Effective Border-Carbon Adjustment 

Mechanisms: Aligning the Global Trade and Climate Change Regimes, in Arizona 
Law Review, 2023, 65, pp. 1 ff.

49 Ibid.
50 g. domInIonI, Pricing carbon effectively: a pathway for higher climate 

change ambition, in Climate Policy, 2022, 22(7), pp. 897 ff.
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5.  Rethinking WTO vision, rules, and procedures to align the trade 
and climate regimes

We have argued that well-designed BCA mechanisms are un-
likely to violate WTO rules. Nevertheless, the existence of some grey 
areas may represent a barrier to their implementation, especially by 
risk-averse governments. To overcome such challenges, in this sec-
tion we suggest how to rethink the WTO’s vision, rules, and proce-
dures to facilitate the adoption of BCA mechanisms, and, ultimately, 
ensure a better alignment of the trade and climate regimes.

5.1.  Rethinking the WTO vision

Supporting the establishment of BCA mechanisms to internal-
ize climate externalities represents a key opportunity for the WTO 
to reassert its central role in governing international trade relation-
ships. In the current political landscape, dominated by mounting 
skepticism towards multilateral institutions, the overall legitimacy 
of the WTO has been undermined on several fronts51. These include 
the United States’ blocking of Appellate Body appointments and, 
more recently, speculations around the possible withdrawal of Rus-
sia following the conflict in Ukraine. In this context, the need to un-
dertake urgent climate action can serve as a catalyst for cooperation 
among WTO Members.

We think that setting the internalization of climate externalities 
at the center of the vision for the 21st century should be a priority for 
the WTO. Focusing on climate externalities is an opportunity for the 
WTO to show leadership in international trade relations, as efforts 
to link climate and trade considerations are already taking place in a 
wide range of bilateral trade agreements. In this sense, the latest free 
trade agreements (FTAs) concluded by the European Union, such as 
the EU-UK FTA which includes several provisions on trade and cli-
mate change, represent a prominent example.

51 P. low, The WTO in Crisis: Closing the Gap between Conversation and 
Action or Shutting Down the Conversation?, in World Trade Review, 2022, 21(3), 
pp. 274 ff.



Border Carbon Adjustment Mechanisms 275

The WTO has begun to intensify its work on the link between 
trade and environmental sustainability, including trade and climate 
change. Negotiations on relevant issues are taking place both with-
in well-established fora, such as the Committee on Trade and Envi-
ronment (CTE)52, and in newly established ones, such as the Trade 
and Environmental Sustainability Structured Discussions (TESSD). 
In both cases, the issue of border carbon adjustment is at the fore-
front of the debate. Within the TESSD, in particular, parties have 
voiced their concerns regarding the need to ensure compatibility of 
carbon border adjustment mechanisms with the WTO legal frame-
work53. These fora, alongside initiatives such as the Remaking the 
Global Trading System for a Sustainable Future Project and the re-
lated Villars Framework54, may provide a suitable environment to 
start re-thinking the WTO vision and better align it with the inter-
national climate change regime.

In the following, we suggest a way to rethink WTO rules and 
procedures to facilitate the adoption of BCA mechanisms.

5.2.  Rethinking WTO rules and procedures

In our analysis of potential legal issues that may arise from the 
implementation of BCA mechanisms, we have highlighted that no 
major amendments are required to ensure the WTO compatibility 
of BCA mechanisms, provided that these are adequately designed.

However, a practical issue remains: the imposition of car-
bon-based levies at the border might nevertheless raise legal claims 
before the WTO, especially considering the lack of WTO jurispru-
dence on the matter. Hence, it is recommended that WTO Members 
take proactive steps to minimize such risk. Given the urgency to re-
duce GHG emissions, it is important to minimize areas of uncertain-
ty that could slow down ambitious climate action.

52 WTO, Committee on Trade and Environment, Report of the meeting held 
on 2 February 2022, WT/CTE/M/74, 2022.

53 WTO, Trade and Environmental Sustainability Structured Discussions, 
Communication by Japan, 23 March 2021, INF/TE/SSD/W/10, 2021.

54 J. tracthman et al., Villars Framework for A Sustainable Global Trade 
System, Villars Institute, 2023.
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To this end, a first possibility is given by the adoption of an au-
thoritative interpretation, which generally serves to clarify the legal 
boundaries to implement a WTO law-compatible BCA mechanism. 
The possibility to approve an authoritative interpretation is provid-
ed under Article IX:2 of the WTO Agreement, and this instrument 
could be well-suited to specify the boundaries of application of Arti-
cle XX GATT exceptions to BCA mechanisms. However, the adop-
tion of an authoritative interpretation appears practically challeng-
ing at the current juncture. According to the provision of Article 
IX:2 of the WTO Agreement, it requires at least a three-quarter ma-
jority of WTO Members, although there is a general preference for 
consensus55.

Alternatively, a further option that has gained some popularity 
among legal scholars is for WTO Members to agree on the adoption 
of a waiver56, as regulated under Article IX:3 of the WTO Agree-
ment, whereby in exceptional circumstances an obligation imposed 
under WTO law is waived. Such a waiver could clarify the cir-
cumstances under which a BCA mechanism is exempted from the 
most-favored-nation and national treatment obligations. This would 
improve legal certainty and facilitate the adoption of more ambi-
tious climate policies. Moreover, when compared to authoritative 
interpretations, a waiver appears politically more viable. Although 
its adoption also requires at least a three-quarter majority, its reach 
is not as broad as authoritative interpretations, as its validity can be 
circumscribed to specific Members and for a limited time. In fact, 
it is an instrument more frequently adopted in WTO practice, as 
waivers are adopted on a yearly basis57. However, the prospects of 
adoption of a waiver are likely to remain slim unless consensus is 
reached on key issues such as the design of BCA mechanisms, in-
cluding standardized methods to establish the equivalence of GHG 
policies and GHG embedded in goods, and the operationalization 
of differentiation between developed and developing countries. Co-

55 I. van damme, Treaty Interpretation by the WTO Appellate Body, in 
European Journal of International Law, 2010, 21(3), pp. 605 ff.

56 J. bacchuS, The case for a WTO Climate Waiver, Special Report, Centre for 
International Governance Innovation, 2017.

57 See, for instance, the list of waivers adopted in 2019, WT/GC/W/795.
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operation efforts among trade ministries and within the CTE and 
TESSD are therefore essential to make a climate waiver possible.

From a longer-term perspective, the WTO could further strength-
en its alignment with the climate change regime by amending its 
internal procedures. In particular, WTO member states could im-
plement ex ante review mechanism under which sub-global instru-
ments aimed to tackle climate change are scrutinized before being 
implemented58. If the instruments are deemed in alignment with in-
ternational commitments to mitigate climate change enjoying broad 
support at the international level, such as those included in the Par-
is Agreement, the instrument would be barred from further scruti-
ny under WTO law. The assessment could be carried out by a new 
specialized body, perhaps established in cooperation with other in-
ternational institutions (e.g. the UNFCCC Secretariat), that carries 
out the assessment following a lighter procedure than that required 
for climate waivers, to fasten the review process59. The governance 
arrangements and procedural rules for such an ex-ante review will 
need to be thought through carefully to ensure that the interest of 
relevant stakeholders are represented and the assessment adequate-
ly balances climate and trade considerations60.

6.  Conclusions

In this chapter, we have argued that implementing a well-de-
signed BCA mechanism on imported products is a viable way to 
start reconciling the climate and trade regimes, as it can help to en-
sure that the price of internationally traded products reflects the so-
cial cost of carbon. In particular, we have discussed how such a BCA 
mechanism could look like to adequately address carbon leakage, 
taking into account legal, political, and administrative constraints. 
The analysis has also revealed that WTO law is unlikely to pose ma-

58 g. domInIonI, d.c. eSty, Designing Effective Border-Carbon Adjustment 
Mechanisms: Aligning the Global Trade and Climate Change Regimes, in Arizona 
Law Review, 2023, 65, pp. 1 ff.

59 Ibid.
60 Ibid.
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jor obstacles to the adoption of a well-designed BCA mechanism. 
Yet, grey areas remain which may prevent risk-averse governments 
to implement these instruments. In light of this, we have argued that 
there is a role for the WTO to clarify the conditions under which 
BCA mechanisms can be compatible with WTO law and we have 
examined possible ways forward. We think that acting on this could 
reaffirm the leadership of the WTO in international trade for the 
21st century.
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1.  The need for a global economic governance reform

In September 2015, the Members of the United Nations (UN) 
unanimously adopted the 2030 Agenda for Sustainable Develop-
ment, an action program that identifies 17 Sustainable Development 
Goals (SDGs)1 to be achieved by 2030.

In a harmonious convergence, the summit on the SDGs unfold-
ed on September 18 and 19, 2023, guided by the collective vision of 
the UN General Assembly to review progress and determine future 
high-level political actions for realizing these Goals2.

Yet, even though the global community stands united in ac-
knowledging that the goals set for 2030 are a shared responsibility, 
it is far from achieving the objectives that should be accomplished 
by this date. As confirmed by the SDG index, which evaluates the 

1 See the General Assembly Resolution Transforming Our World: The 2030 
Agenda for Sustainable Development, A/RES/70/1, September 25, 2015.

2 This was the second SDG Summit since the adoption of the 2030 Agenda in 
September 2015. This summit anticipated what should be decided at the Summit 
of the Future, convened by the UN for September 22-23, 2024. The “Summit of 
the Future”, proposed by UN Secretary-General António Guterres in his report (see 
Our Common Agenda – Report of the Secretary-General, New York, 2021, p. 66), 
aims to strengthen the structures of the UN and global governance, as well as to 
promote the conclusion of a “Pact for the Future” to allow a more rapid realization 
of the 2030 Agenda SDGs.
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progress of each country with respect to the SDGs, in recent years, 
due to the overlapping of crises of different nature (health, energy, 
food, sovereign debt,…), triggered first by the COVID-19 pandem-
ic and then by the conflict in Ukraine, there has been no progress in 
achieving these Goals. In any case, even in the period 2015-2019, 
progress in implementing the SDGs had been very limited3. There-
fore, more significant transformations of national social and eco-
nomic systems are required, along with a reform of the international 
institutional framework and global economic governance to facili-
tate such changes4. 

In this context, the debate on the reform of multilateral organ-
izations takes place, particularly the economic international institu-
tions that operate in the three main sectors of international econom-
ic cooperation (commercial, monetary, and financial)5.

Today, most international organizations reflect the changes in 
international society in the decades following the end of the Second 
World War in a very limited way. This is pretty obvious for the In-
ternational Monetary Fund (IMF) and the World Bank (WB), which 
continue to be under the influence of industrialized States (in par-
ticular, of the United States and of European countries) and to be 
focused on their original mandate.

The article analyzes the weaknesses of the current global eco-
nomic governance and its possible improvements.

3 On this aspect, see J.d. SachS, g. laFortune, g. Fuller, e. drumm, 
Sustainable Development Report 2023. Implementing the SDG Stimulus, Dublin, 
Dublin University Press, 2023, p. 4. 

4 See in this regard un, Inter-agency taSk Force on FInancIng For develoP-
ment, 2023 Financing for Sustainable Development Report: Financing Sustainable 
Transformations, United Nations, New York, 2023, p. 15 ff., which highlights the 
following key aspects: the need for immediate action to expand development coop-
eration and to enhance investment in the SDGs; the need to address shortcomings 
in the international financial architecture; the need for feasible strategies to accel-
erate national sustainable industrial transformations. On this topic, see also g. Pa-
PaconStantInou, J. PISanI-Ferry (eds.), Global Governance: Demise or Transforma-
tion? Progress Report on the Transformation of Global Governance Project 2018-
2019, San Domenico di Fiesole (FI), European University Institute (EUI), 2019.

5 See c. montIcellI, Global Economic Governance at a Crossroads, in 
SUERF Policy Note, July 2019, 83; m. rewIzorSkI, k. JędrzeJowSka, a. wróbel, 
The Future of Global Economic Governance: Challenges and Prospects in the Age 
of Uncertainty, Cham, Springer, 2020.
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2.  The weaknesses of the current economic multilateral architecture

With a view to achieve a sustainable and inclusive multilateral-
ism, the current economic international architecture presents three 
main limitations: the reduced quality of the decision-making pro-
cess; the institutional and operational fragmentation; the modest 
level of implementation of international commitments on human 
rights and sustainable development by economic international or-
ganizations.

2.1.  The reduced quality of the decision-making process

The limited quality of the decision-making process derives, in 
large part, from the lack of inclusiveness and the democratic defi-
cit that often characterize international organizations. It is clear, for 
example, that middle-income and poorer States are in a position 
of weakness due to more limited financial and technical resources, 
which continues to reduce their ability to negotiate with more pow-
erful actors.

It is clear that global economic governance has not followed the 
changes already affecting the world economy and the international 
geopolitical framework.

The present international financial institutions (IFIs) were cre-
ated almost 80 years ago on occasion of a conference6 with only 44 
delegations present, while IMF and the WB now have 190 and 189 
members, respectively. 

Notwithstanding attempts to reform the existing economic gov-
ernance to ensure a better compliance with the new international 
balances, and notwithstanding some improvements between 2005 
and 2015, the representation of developing countries in IFIs, region-
al development banks and standard-setting bodies remains highly 

6 The Bretton Woods Conference, formally known as the United Nations 
Monetary and Financial Conference, was held on July 1-22, 1944. It gathered 730 
delegates from all 44 “allied nations”. On that occasion, agreements establishing 
the IMF and the International Bank for Reconstruction and Development (IBRD) 
were signed.

https://en.wikipedia.org/wiki/International_Bank_for_Reconstruction_and_Development


Maria Rosaria Mauro284

insufficient, due to the dominant position of the biggest developed 
countries in the decision-making bodies of these institutions. 

This circumstance often impacts collective ability to address the 
needs of Global South countries, while the challenges faced by these 
nations should be considered as shared concerns.

Recently, some important events have happened for Global 
South countries. Firstly, the African Union (AU) became a perma-
nent member of the Group of 20 (G20) and an additional chair 
on the IMF Executive Board was created for sub-Saharan African 
countries. At the same time, a group of States (including Barba-
dos, Kenya, Colombia, and France) has launched a new model of 
cooperation between North and South to reform the international 
financial architecture. Furthermore, six countries have decided to 
join the “South club” of BRICS. Finally, the decision to conclude a 
tax convention in the UN context proves the research of alternative 
solutions to traditional “North” fora (such as the Organisation for 
Economic Cooperation and Development – OECD, where corporate 
taxation negotiations have normally taken place)7.

Unfortunately, a decision which could have had a fundamen-
tal impact on the global economic governance, the IMF 16th Gen-
eral Review of Quotas, will not be probably followed by significa-
tive governance reforms. On December 15, 2023, the IMF Board 
of Governors concluded the General Review of Quotas approving 
an increase of IMF members quotas from 238.6 billion of special 
drawing rights (SDRs), i.e. US$320 billion, to SDR 715.7 billion 
or US$960 billion8. Even though the proposal presented by the 
IMF Executive Board recommends an equiproportional increase in 
IMF quotas by 50%, Bilateral Borrowing Agreements and New Ar-
rangements to Borrow are reduced according to the same amount, 
leaving unchanged the IMF’s overall lending capacity, with possi-

7 On these aspects, see t. hIrSchel-burnS, Stops and Starts i Global Econom-
ic Governance Reform in 2023, in Global Economic Governance Newsletter, De-
cember 13, 2023.

8 See ImF, Sixteenth General Review of Quotas – Report to the Board of Gov-
ernors and Proposed Resolution, and Proposed Decision to Extend the Deadline 
for a Review of the Borrowing Guidelines, Policy Paper No. 2023/059, December 
18, 2023. 

http://gdpcenter.org/GEGI-Subscribe
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ble negative consequences on the poorest countries. In addition, 
the proposal foresees merely an equiproportional increase, without 
realigning vote shares while breaking historical precedent to guar-
antee a selective quota expansion. The 50% increase in IMF quo-
tas, therefore, will be distributed in proportion to countries’ exist-
ing share of quotas. Consequently, advanced economies will contin-
ue to have a significantly larger share of quotas than their share of 
global population. 

It is worth mentioning that the IMF quota system pursues three 
different goals: to determine voting weight; to set the potential for 
contribution to the IMF lending activity; and, to define access lim-
its to resources by borrowers. However, this mechanism does not al-
low for equitable representation of the IMF members, since the US 
and European countries hold 16.5 and 29.4 % respectively of the 
voting power. This means that this system cannot effectively achieve 
all pursued goals, given that the low- and middle-income countries, 
which are most likely to borrow from the IMF, have a reduced influ-
ence on the decisions of the Organization.

2.2.  The Institutional and Operational Fragmentation

Another weak point of the present multilateral institutional 
framework is its fragmentation9. The number of international or-
ganizations responsible for development has increased significant-
ly10 but, often, these bodies do not operate in a synergistic way, while 
the achievement of SDGs requires integrated actions. 

The fragmentation has determined a lack of coherence and coor-
dination in global management of recent economic, financial, food, 

9 However, according to some authors, fragmentation would be an inevita-
ble component of a multipolar system and, in some cases, it could also favor great-
er effectiveness of global governance. On this aspect, see a. acharya, The Future 
of Global Governance: Fragmentation May Be Inevitable and Creative, in Global 
Governance: A Review of Multilateralism and International Organizations, 2016, 
4, pp. 453-460; m. larIonova, Assessing Summit Engagement with Other Inter-
national Organizations in Global Governance, in International Organizations Re-
search Journal, 2016, 1, pp. 126-152.

10 See OECD, Multilateral Development Finance 2020, Paris, 2020, p. 30.
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energy crises and other emergencies, phenomena that rapidly spread 
in a globalized world.

The collapse of the Bretton Woods system of exchange rates in 
the 1970s led to the end of coordination mechanisms (indeed, un-
satisfactory in themselves) introduced in the 1940s, giving way to an 
array of clubs and informal institutions (such as the Groups of Five, 
Six, Seven, Eight and 10, the Committee of Twenty and G20), as 
well as formal institutions with different memberships (for instance, 
Basel Committee on Banking Supervision, International Organiza-
tion of Securities Commissions, Financial Action Task Force, Finan-
cial Stability Board, International Monetary and Financial Commit-
tee and Development Committee), which do not allow an effective 
representation of developing countries and an adequate global coor-
dination on economic and related issues.

In such a fragmented and intricate tapestry, the UN Secretariat 
underscores the necessity to transform the governance of IFIs and to 
create a representative apex body, forging a path toward enhanced 
coherence within the global system11.

2.3.  The modest level of implementation of international commit-
ments on human rights and sustainable development by eco-
nomic international organizations

A third problem of the current global economic governance 
is linked with the limited level of implementation of international 
commitments on human rights and sustainable development by eco-
nomic international organizations.

Indeed, even though the UN champions the adoption of sustain-
able development objectives, this Organization often lacks the finan-
cial resources or political weight necessary to concretely implement 
the commitments promoted in this area. On the other hand, IFIs, 

11 See UN, Reforms to the International Financial Architecture, Our Common 
Agenda Policy Brief 6, May 2023, pp. 6 ff. This document is part of a group of 11 
policy briefs wanted by the UN Secretary-General to offer Member States concrete 
ideas for the implementation of the proposals included in Our Common Agenda – 
Report of the Secretary-General, New York, 2021.
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which could have the required resources to do so, are bound by the 
so-called “political neutrality”, the rule which constitutes a consti-
tutional foundation for the majority of IFIs. This principle has often 
been applied in an excessively broad and superficial way. In fact, IFIs 
have traditionally justified the lack of attention to issues such as the 
protection of human rights by invoking the aforementioned princi-
ple12, which is explicitly provided for in both the IBRD and IDA Ar-
ticles of Agreements. By virtue of this principle, the Bank is required 
to operate acting only on the basis of economic considerations and 
with a mandate aimed exclusively at economic development. The 
Statute, in fact, contains an explicit prohibition on any political ac-
tivity or interference by the Bank13. The Legal Department of this 
Organization has long considered activities relating to the protection 
of human rights to be matters of a political nature and, therefore, 
outside the mandate of the Bank. However, this Organization has, 
over time, partially changed its position on human rights. In fact, 
the awareness has gradually emerged that economic aid alone is not 
sufficient for the development of a country, also because it has been 
demonstrated that financial support can induce greater growth on-
ly if the beneficiary State has already implemented policies of good 
governance and created adequate public institutions14.

We must, therefore, ask ourselves how to apply the principle 
of political neutrality without compromising the new aspirations 

12 On this aspect, see m.r. mauro, The Protection of Non-economic Values 
and the Evolution of International Economic Organizations: The Case of the World 
Bank, in r. vIrzo, I. Ingravallo (eds.), Evolutions in the Law of International 
Organizations, Leiden, Boston, Brill/Nijhoff, 2015, pp. 244-274.

13 First, the IBRD and its officers cannot intervene in the political affairs of 
any Member State, nor can they allow themselves to be influenced in their decisions 
by the political orientation of the Member State (or Member States) in question. 
Furthermore, the Bank’s decisions must be based exclusively on economic consid-
erations, which are evaluated impartially with the aim of achieving the Organiza-
tion’s objectives set out in Article I of the Statute (see Article IV, section 10 Arti-
cles of Agreement). Finally, the IBRD must ensure that the proceeds of any loan 
are used only for the purposes for which the loan was granted, with due attention 
to considerations of economy and efficiency and without regard to political or oth-
er non-economic influences or considerations (see Article III, section 5, (b) Article 
of Agreement).

14 See wb, Assessing Aid: What Works, What Doesn’t and Why?, New York, 
1998.
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that multilateralism should have, overcoming a concept of “growth” 
based solely (or almost exclusively) on income.

3.  Some recent developments: towards a new model of economic 
governance?

In the last few years, new initiatives were launched to improve 
the international economic governance, which seem to reveal a more 
effective effort of cooperation and the possibility of a new approach 
in the management of international economic issues. 

First signals of a change came from the IFIs, in particular, the 
IMF and WB have begun to opt for principles and tools dedicated to 
the research of a greater sustainability.

In 2023, for instance, the World Bank Group’s Boards of Ex-
ecutive Directors started to debate with Management an Evolution 
Roadmap for the Bank Group to foster the Group’s ability to achieve 
its mission better addressing global development challenges15. How-
ever, four foundations seem to be fundamental for a successful re-
form: a mission-driven approach founded on investing in national 
development strategies that are equitable, low-carbon and resilient 
to reduce poverty and provide global public goods; an operational 
model aimed at limiting risk and waste and maximizing sustainable 
development; a gradual increase in the WB capital and lending ca-
pacity; an enlarged voice, representation and accountability to de-
veloping countries and their citizens16. In any case, the IFIs modi-
fied their operational strategies only very gradually and with delay17.

Turning to the issue of sovereign debt, it should be noticed that 
there are still no global universal institutions that guarantee the re-
structuring of foreign sovereign debt in accordance with the need to 

15 See wb, Evolving the World Bank Group’s Mission, Operations, and Re-
sources: A Roadmap, December 18, 2022). See also World Bank Group Statement 
on Evolution Roadmap, January 13, 2023. 

16 See k.P. gallagher, r.r. bhandary, World Bank Evolution as If Devel-
opment and Climate Change Really Mattered Four Foundations for Successful Re-
form, in GEGI Policy Brief, 2023, 3.

17 For example, in the past, the World Bank has often financed projects in the 
energy sector based on the use of fossil fuels.
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promote human rights and sustainable development. A new model 
in the governance of sovereign debt crises which considers the im-
pact of these crises on the protection of economic and social rights 
and the affirmation of new principles aimed at ensuring greater sus-
tainability and justice is struggling to catch on18. 

Furthermore, debt restructuring for developing countries con-
tinues to be entrusted, essentially, to the Paris Club, an informal 
group of creditor States that operates outside the multilateral system 
in the often-exclusive interest of these subjects.

However, due to the COVID-19 pandemic emergency and, sub-
sequently, the war in Ukraine, the debt difficulties of most countries 
have increased19. 

Some new solutions for managing sovereign debt crises were 
proposed on April 15, 2020, within the context of the G20, leading 
to the announcement of the Debt Service Suspension Initiative (DS-
SI) in favor of the most disadvantaged States20, operational from 
1 May 202021. This Initiative allowed 73 highly indebted low-in-
come countries to suspend interest payments on their official bi-
lateral debts until the end of 2021. Nevertheless, the DSSI had im-
portant limitations. First, only the so-called “IDA Countries”22 and 
Angola could have benefited, while other low- and middle-income 
States were excluded. Furthermore, the DSSI was dedicated exclu-
sively to easing liquidity pressures of a temporary nature, leaving the 
issue of debt sustainability neglected. Finally, this Initiative did not 

18 On this topic, see m.r. mauro, Sustainability and Justice in the Governance 
of Sovereign Debt Crisis. Is a More Balanced Approach Possible?, in L’Observateur 
des Nations Unies, 2022, 2, pp. 81-106. 

19 On the seriousness of the issue concerning the global public debt, see UN 
Global Crisis Response Group, A World of Debt. A Growing Burden to Gobal 
Prosperity, July 2023. 

20 g20, ParIS club, Debt Service Suspension Initiative for Poorest Countries: 
Term Sheet. The DSSI was subsequently extended until December 31, 2021 (see 
ParIS club, Final Extension of the Debt Service Suspension Initiative (DSSI), April 
13, 2021).

21 See ImF, wb, Joint IMF-WBG Staff Note: Implementation and Extension 
of the Debt Service Suspension Initiative, DC2020-0007, October 16, 2020.

22 This expression indicates the countries that are eligible for IDA subsidized 
loans and that can use the IMF subsidized credit line called “Poverty Reduction and 
Growth Facility” (PRGF).
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involve the private sector, although private creditors represent the 
main debt holders of many developing countries. 

In November 2020, also due to the limits of the DSSI, the fi-
nance ministers and central bank governors of the G20 announced 
the Common Framework for Debt Treatments Beyond the DSSI, a 
joint action of the G20 countries and the Paris Club which provides 
coordinated and simplified treatment for the debt of more than 70 
States. However, this strategy has also had a limited success and ac-
cording to the general opinion a reform of the Common Framework 
is required23.

Finally, as regards international trade, it is generally acknowl-
edged that significant innovations must be introduced in the World 
Trade Organization (WTO) system. The necessary changes certain-
ly concern, as it is well known, the dispute settlement mechanism. 
However, it also appears essential to allow this Organization to play 
a greater role in the adoption of rules that promote fair trade24 and 
to ensure more significant negotiating power to developing coun-
tries. 

So far, WTO negotiations have essentially focused on trade lib-
eralization, without giving due consideration to the SDGs or aspects 
such as decent employment, food security, and a balanced use of nat-
ural resources. Instead, it is necessary to adopt new rules for global 
trade, which allow us to promote sustainable development and favor 
international trade relations guided by principles that guarantee an 
alignment between trade and sustainability.

In the vibrant discussions of the 12th WTO Ministerial Con-
ference held in Geneva from June 12-17, 2022, the collective deter-
mination to shape international trade relations became evident: on 
that occasion the Agreement on Fisheries Subsidies was concluded, 
which is fundamental for the implementation of the SDG 14 (“Life 

23 See k. georgIeva, c. PazarbaSIoglu, The G20 Common Framework for 
Debt Treatments Must Be Stepped Up, in IMF Blog, December 2, 2021; IMF Annual 
Report 2022: Crisis Upon Crisis, Washington DC, 2022, p. 18; l. JenSen, Avoiding 
“Too Little Too Late” on International Debt Relief, October 2022, p. 4.

24 See, b.m. hoekman, P.c. mavroIdIS, Preventing the Bad from Getting 
Worse: the End of the World (Trade Organization) As We Know It?, EUI Working 
Papers , RSCAS 2020/06.
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below water” – Conserve and sustainably use the oceans, seas and 
marine resources for sustainable development). This agreement an-
nounces a progress towards ocean sustainability by banning harm-
ful fisheries subsidies and, consequently, avoiding the disappearance 
of fish stocks. The treaty at issue represents the first fully met SDG 
and the first one achieved thanks to a multilateral agreement. Fur-
thermore, this is the first WTO agreement regarding the environ-
ment and the first broad multilateral treaty on ocean sustainability.

New proposals to deepen the link between trade and SDGs 
could come from the 13th Ministerial Conference, which will take 
place on February 26-29, 2024, in Abu Dhabi25. 

4.  Possible guidelines for the reform of economic international or-
ganizations

As a matter of fact, the above-mentioned initiatives represent 
only the first step towards the implementation of a new model of 
global economic governance. Indeed, the implementation of the 
SDGs as well as the establishment of a more equitable and fairer 
world order require a deep reform of the existing global economic 
governance.

The reform of global economic governance must occur in light 
of the objective of sustainable and shared growth. 

Embarking on this shared premise, three operational directives 
emerge, guiding us collectively toward a redefined global economic 
governance: the reduction of the debt burden, accompanied by the 
introduction of new mechanisms and principles regarding debt re-
structuring; the increase of sustainable finance; the improvement of 
the international trade system.

These criteria have been recently confirmed in the Declara-
tion adopted on occasion of the SDG Summit in September 2023, 

25 The possible WTO contribution to the achievement of the SDGs is 
highlighted in a recent WTO report submitted to the UN High-level Political Forum 
on Sustainable Development: see WTO, WTO’s Contribution to Attaining UN 
Sustainable Development Goals: 2023 Update to the High-Level Political Forum, 
Geneva, 2023. 
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which emphasizes the need, in particular, of the following actions: 
to improve the international debt mechanisms, providing support 
for eligible vulnerable countries and strengthening the coordination 
among creditors; to support a reform of the international financial 
architecture in order to promote investments for the achievement 
of SDGs and to face global challenges; to urge multilateral devel-
opment banks (MDBs) to mobilize and provide additional financ-
ing to support developing countries to achieve the SDGs; to pro-
mote a universal, rules-based, non-discriminatory, open, fair, inclu-
sive, equitable and transparent multilateral trading system, with the 
WTO at its core, which could contribute to the achievement of the 
SDGs26.

A future reform should take place on the basis of the following 
guidelines: the promotion of sustainable development and the pro-
tection of human rights as inspiring criteria for the reform of eco-
nomic international organizations; the promotion of sustainable de-
velopment and the protection of human rights as guiding principles 
of the activities of economic international organizations; the adop-
tion of a global decision-making process with a broader vision; the 
measurement of development on the basis of sustainability, equity 
and human rights.

4.1.  The promotion of sustainable development and the protection 
of human rights as inspiring criteria for the reform of econom-
ic international organizations

Most of the proposals to reform multilateral institutions made 
in recent years concern the possibility of making these organizations 
more effective through the introduction of new management sys-
tems, better coordination, as well as more rigorous audit and evalu-
ation procedures. These proposals often focus on increasing seats on 
boards of directors, but more rarely take into consideration the ways 
in which the multilateral system could guarantee greater protection 

26 See Political Declaration Adopted at the High-level Political Forum on 
Sustainable Development (HLPF), Under the Auspices of the General Assembly in 
September 2023, para. 38 (t).
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of human rights and the promotion of sustainable development. On 
the contrary, future institutional reforms should start precisely from 
the need to ensure an alignment between these objectives and the 
changes to be made, in terms of structures, resources and capabili-
ties, in multilateral institutions.

In this regard, it appears essential to formally include in the 
mandate of economic international organizations, in addition to 
economic purposes, the objective of sustainable and inclusive devel-
opment, without disparities and inequalities.

It would also be necessary to provide for an evaluation of IFIs 
lending agreements by development agencies, aimed at assessing the 
impact of such agreements on public spending by States on essential 
public goods such as health, education, and the creation of jobs. At 
the same time, development proposals approved at multilateral lev-
el should also be subject to scrutiny by all interested parties. Finally, 
multilateral organizations should put in place greater cooperation 
and effective coordination to work coherently for human rights and 
sustainable development. To this end, the UN Economic and Social 
Council (or a new body to be established) could coordinate the UN 
system and economic international organizations, in particular the 
Bretton Woods institutions, with the aim of achieving the SDGs. 

4.2.  The promotion of sustainable development and the protection 
of human rights as guiding principles of the activities of eco-
nomic international organizations

In the perspective of a profound reform of the multilateral eco-
nomic governance, the promotion of sustainable development and 
the protection of human rights should be definitively assumed as 
guiding principles of the activities of economic international or-
ganizations. 

Thus, the promotion of sustainable development and the safe-
guarding of human rights must evolve into the very essence, the 
foundational bedrock, of our collective multilateralism, also con-
cerning macroeconomic cooperation, development, international fi-
nance, and international trade.
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Consequently, as regards economic international organizations, 
all decisions, programs, resources, measurement indicators, and ac-
countability mechanisms must be inspired by the aforementioned 
principles.

Defining economic development strategies in the light of the 
protection of human rights and the promotion of sustainable de-
velopment involves overcoming a merely “incremental” perspec-
tive of growth, aiming for a systemic transformation that includes 
new variables.

More specifically, IFIs should prioritize macroeconomic policies 
that promote “non-economic values”, such as decent work for all. 
This could include introducing a global minimum wage based on the 
inflation rate, rather than merely establishing a poverty threshold27.

Every form of external development financing should be guided 
more by the principles of promoting sustainable development and 
protecting human rights than by macroeconomic conditionalities. 

By virtue of this new approach, MDBs (and, in general, IFIs), as 
well as debt restructuring systems, should favor the so-called “fair 
and responsible lending”. Such an orientation is clearly accepted in 
the Principles on Promoting Sovereign Lending and Borrowing28, 
from which emerges the idea of a co-responsibility of the debtor and 

27 See SDG 8. Also the proposed World Bank Group Strategy in October 
2013 for the four main agencies of the Group (IBRD, IDA, IFC, and MIGA), for ex-
ample, merely identifies two main objectives: to achieve the overcoming of extreme 
poverty, which means the reduction of the percentage of the population that lives 
on less than US$1.25 a day at 3% by 2030; to promote shared prosperity, which 
means developing 40% income growth in every developing country. 

28 UNCTAD, Principles on Promoting Responsible Sovereign Lending and 
Borrowing, 2012. These Principles arise from the initiative promoted by the Unit-
ed Nations Conference on Trade and Development (UNCTAD) to develop a set of 
rules on responsible financing, following the serious global financial crisis of 2008- 
2009, which highlighted the inadequacies and asymmetries of the financial market. 
In 2009, UNCTAD set up a group of experts, which proposed a first version of the 
Principles in May 2011, then modified and adopted in the consolidated version at 
the XIII session of the Conference, which took place in Doha on April 21-26, 2012. 
The value of this instrument, which has a non-binding nature, lies not so much in 
codifying the international rules on the topic but in organizing the basic principles 
and best practices pertaining to the sovereign financing in a systematic and coher-
ent way, according to a holistic approach to debt regulation which is intended as 
applicable to all sovereign borrowers and lenders, both private and public (States 
or international organizations).
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the creditor in protecting the public interests of the citizens of the 
former29. These Principles also state that, in the event that a State is 
unable to repay its debt, all lenders have a duty to act in good faith 
and in a cooperative manner in order to reach a new agreement 
which allows the debt restructuring in short time and in an efficient 
and fair way30. 

The UNCTAD initiative, which arose from the need to promote 
the prevention and resolution of debt crises as well as the mainte-
nance of financial stability at a national and international level, is 
linked to the adoption of the UN Secretary-General Report on the 
external debt sustainability and development31 in 2010, which ex-
presses concern about the possible consequences of excessive in-
debtedness on the growth of the least developed countries and the 
most vulnerable low- and middle-income countries32.

Therefore, from the prism of applying more equitable principles 
and a “rights-based approach”, an attempt is being made to develop 
specific rules aimed at strengthening the so-called “shared respon-
sibility” of debtors and creditors, who should also be equally repre-
sented in governance systems and decision-making bodies. Conse-
quently, the idea of a co-responsibility of creditors and debtors in 
ensuring “responsible” financing and in preventing sovereign debts 
from becoming unsustainable is gradually getting established.

However, according to the UN Secretary-general, a better inter-
national management of debt issues would require two actions: to 

29 See, in particular, Principle 1 and Principle 8.
30 See, in particular, Principles 7 and 15. 
31 See External Debt Sustainability and Development - Report of the Secretary-

General, A/65/155, July 21, 2010.
32 Recognizing the high cost of debt crises and expressing the desire for a 

greater stability within the international financial system, the Report urges the 
adoption of “rule-based procedures” for sovereign debt, together with more da-
ta and research to allow the establishment of early warning systems meant to mit-
igate the hypotheses of default and to guarantee a more ample transparency in in-
ternational debt negotiations. Ibidem, paragraphs 72-73. See also the General As-
sembly Resolution Basic Principles on Sovereign Debt Restructuring Processes, A/
RES/69/319, September 10, 2015, which identifies nine fundamental principles to 
be applied in the restructuring of sovereign debt: sovereignty; good faith; transpar-
ency; impartiality; equitable treatment of creditors, sovereign immunity; legitimacy; 
sustainability; and respect for majority decision in restructuring processes.
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reduce debt risks and enhance sovereign debt markets to support 
SDGs; to enhance debt crisis resolution through the establishment 
of a debt workout mechanism supporting the Common Framework, 
which should lead, in the future, to a sovereign debt authority33.

Finally, it is necessary to change the rules that govern interna-
tional trade and investments, in order to promote the creation of in-
dustries and jobs that are not only compatible with the objective of 
sustainable development but also functional to it. To this aim, the 
provisions of international trade agreements and investment treaties 
need to be reviewed through a transparent process characterized 
by a broad participation of the various stakeholders and greater in-
volvement of the private sector to facilitate new policies and regula-
tions in support of human rights and the SDGs34. 

4.3.  The adoption of a global decision-making process with a 
broader vision 

An aspect linked to what was stated previously is the necessity 
of a broader vision on the part of economic international organiza-
tions, whose decision-making process should increasingly aim at the 
creation of global collective goods. This requires States to accept a 
new conception of their sovereignty, which no longer serves only 
the national interest but the collective global interests of all peoples. 

In particular, MDBs are called to move beyond their traditional 
financing approach to address global challenges35. The WB, for ex-

33 See UN, Reforms to the International Financial Architecture, Our Common 
Agenda Policy Brief 6, May 2023, pp. 12-13.

34 On this topic, see l. JohnSon, l. SachS. n. lobel, Aligning International 
Investment Agreements with the Sustainable Development Goals, in Columbia 
Journal of Transnational Law, 2019, pp. 58-120; l. reeS-evanS, The Protection of 
The Environment in International Investment Agreements: Recent Developments 
and Prospects for Reform, in European Investment Law and Arbitration Review, 
2020, pp. 357-391.

35 It is worth nothing that, on June 22-23, 2023, the French government 
convened the Summit for a New Global Financial Pact in Paris, in order to define 
the foundations for a renewed international financial system which allows countries 
to reduce poverty while combating climate change and preserving biodiversity at 
the same time.

https://ppl.cbs.oclc.org/cbs/DB=2.1/SET=3/TTL=4/CLK?IKT=4&TRM=Aligning
https://ppl.cbs.oclc.org/cbs/DB=2.1/SET=3/TTL=4/CLK?IKT=4&TRM=International
https://ppl.cbs.oclc.org/cbs/DB=2.1/SET=3/TTL=4/CLK?IKT=4&TRM=Investment
https://ppl.cbs.oclc.org/cbs/DB=2.1/SET=3/TTL=4/CLK?IKT=4&TRM=Agreements
https://ppl.cbs.oclc.org/cbs/DB=2.1/SET=3/TTL=4/CLK?IKT=4&TRM=with
https://ppl.cbs.oclc.org/cbs/DB=2.1/SET=3/TTL=4/CLK?IKT=4&TRM=the
https://ppl.cbs.oclc.org/cbs/DB=2.1/SET=3/TTL=4/CLK?IKT=4&TRM=Sustainable
https://ppl.cbs.oclc.org/cbs/DB=2.1/SET=3/TTL=4/CLK?IKT=4&TRM=Development
https://ppl.cbs.oclc.org/cbs/DB=2.1/SET=3/TTL=4/CLK?IKT=4&TRM=Goals
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ample, which represents the main organization for development fi-
nancing, should focus its activities increasingly on the financing of 
“global public goods”, such as a healthy climate and biodiversity, 
thus abandoning the usual loan model based on the financing of giv-
en national programs in favor of a broader approach that can con-
tribute to the safeguarding of global public goods36. 

In this context, the UN Secretariat suggested the following ac-
tions: to significantly augment development lending and improve 
terms of lending; to modify the business models of MDBs in light of 
their impact on SDGs and to take more advantage of private finance 
for SDG impact; to largely increase climate finance, while ensuring 
additionality; to better use the system of development banks to in-
crease lending and SDG impact; to ensure that the poorest can con-
tinue to benefit from the MDB system37.

A recent Independent High-Level Expert Group on Climate Fi-
nance report affirms that developing countries’ external climate fi-
nance needs are $1 trillion per year by 203038. MDBs could play a 
pivotal role for climate finance39. Indeed, the WB evolution process 
has been determined by the need to direct its financing model towards 
global challenges like climate change and pandemic prevention, with-
out limiting itself to its traditional mission of fighting poverty.

36 In this context, the ongoing transformation of the WB Group’s mission is 
significant (see wb, Evolving the World Bank Group’s Mission, Operations, and 
Resources: A Roadmap). See also Development Committee (Joint Ministerial Com-
mittee of the Boards of Governors of the Bank and the Fund on the Transfer of Re-
al Resources to Developing Countries), Ending Poverty on a Livable Planet: Re-
port to Governors on World Bank Evolution, DC2023-0004, September 28, 2023. 
It must also be added that MDBs should intervene more in favor of middle-income 
countries: these States are not able to benefit from the subsidized loans provided 
for low-income States but, at the same time, are not in a position to obtain loans 
on advantageous terms on international markets. For middle-income States, in fact, 
subsidized financing for climate change mitigation could be fundamental, allowing 
them, for example, to reduce the consumption of fossil fuels.

37 See UN, Reforms to the International Financial Architecture, Our Common 
Agenda Policy Brief 6, May 2023, pp. 15-20.

38 See Finance for Climate Action Scaling up Investment for Climate and 
Development, Report of the Independent High-Level Expert Group on Climate 
Finance, November 2022.

39 See c. humPhrey, Financing the Future Multilateral Development Banks in 
the Changing World Order of the 21st Century, Oxford, Oxford University Press, 
2022.
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Nevertheless, expanding the mandate of MDBs necessitates a 
substantial rise in their financial capacity, which could be achieved 
through a capital increase by shareholders, better utilization of their 
balance sheets, or even the involvement of private capital40.

Reports by the G20 Independent Expert Group on Strengthen-
ing MDBs defined a roadmap for different reforms, including cap-
ital increases for the MDBs41. Indeed, in 2023, the WB and Asian 
Development Bank expanded their balance sheets, improving their 
lending capacity. However, MDBs capital increases are hindered by 
advanced economies, which propose private capital mobilization as 
an alternative. 

4.4.  To measure development on the basis of sustainability, equity 
and human rights

Finally, a fundamental innovation should be to measure devel-
opment on the basis of sustainability, equity and human rights. 

The measurements of the increase in development, which are the 
basis of the decisions adopted by multilateral institutions, are often 
based on limited parameters of a strictly economic nature. This could 
compromise not only the prospects for sustainable development but 
also the effectiveness of the action of these organizations. In fact, 
when the topic of development is addressed, the debate generally re-
volves merely around the issues of reducing poverty and increasing 
production and consumption. On the contrary, we need more com-
plete measurements of a country’s growth, in which sustainable de-
velopment is the inspiring criterion and determines the planning and 
use of resources. In this sense, the economic analyses that guide the 

40 The Sharm el-Sheikh implementation plan, with the conclusions of the 27th 
Conference of the Parties (COP27) of the United Nations Framework Convention 
on Climate Change (UNFCCC), indicates a financing gap of six trillion US dollars 
by 2030 (see UNFCCC, Sharm el-Sheikh Implementation Plan, Decision -/CP.27, 
November 20, 2022).

41 See, for instance, the report of the Independent Expert Group commissioned 
by the Indian G20 Presidency, Strengthening Multilateral Development Banks, 
The Triple Agenda, Mechanisms, Mandates, Finance, Report of The Independent 
Experts Group, June 30, 2023.
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work of such organizations should include the impact of any activi-
ty on the promotion of human rights and sustainable development.

This new approach is based on a holistic conception of devel-
opment, deriving from the gradual integration into the concept of 
economic development of the necessary protection of human rights. 
This conception has determined the emergence of a “rights-based 
approach to development” and the related right to development. 
This broad concept of development, which results in particular from 
the Declaration on the Right to Development, adopted by the UN 
General Assembly in 198642, is now generally accepted. It is found-
ed on the premise that human rights and human development are 
global objectives that affect all actions with an international impact, 
including national economic policies. Consequently, the measure-
ment of development must comprise indicators relating to human 
rights, as well as social and environmental progress, in addition to 
economic growth. 

This type of measurement, therefore, is not limited to taking in-
to consideration the parameters usually applied (average income, 
aggregate GDP…) but it also encompasses the costs of economic de-
velopment, such as damage to the environment, the spread of jobs at 
poverty wages as well as the people’s inability to access healthcare 
following their loss of productivity.

Therefore, economic international organizations must resort to 
new methodologies for measuring well-being and new indicators, 
allowing the evaluation of real inequalities and the connection of 
the various dimensions of the quality of life. Through this new ap-
proach, it becomes possible to measure the consequences of differ-
ent forms of discrimination on people.

Measurement of development must integrate economic and 
environmental sustainability, monitoring present conditions with 
a consideration of reasonably predictable future outcomes. In this 
framework, consumption and production patterns must be evaluat-
ed in light of the need for a balance between human well-being as 
well as the availability and state of ecological resources.

42 See the General Assembly Resolution Declaration on the Right to Develop-
ment, 41/128, December 4, 1986. 
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5.  Some concluding remarks

The integrated nature of the SDGs demands a global response 
and a renewed commitment to multilateralism.

However, the shortcomings of the current international archi-
tecture and its inability to support long-term stable financing for 
the SDGs (including investments in education, health, and social 
protection) impose a radical process of transformation of the exist-
ing organizations. The achievement of the Sustainable Development 
Agenda targets and of the Paris Agreement43 commitments appears 
extremely difficult if huge resources will not be addressed rapidly 
towards the world’s most vulnerable economies. The failure of this 
aim would represent a systemic threat to the multilateral system it-
self, creating divergences, geoeconomic fragmentation, and geopo-
litical crises across the world.

In the current instability of the global context, a reformed mul-
tilateral system represents the only inclusive vehicle for promoting 
domestic and global welfare. Therefore, new rules and new tools 
must be introduced to allow a sustainable and inclusive growth. 

Economic international organizations should be able to play a 
proactive role in the achievement of the SDGs and the realization 
of human rights. For this purpose, an overall and profound reform 
of the current institutions is required, passing through a more in-
clusive, representative, and more effective global economic gov-
ernance.

More than 20 years after Monterrey Consensus44 on Financing 
for Development, an important step to relaunch the multilateral-
ism towards a democratic economic governance could be represent-

43 The Paris Agreement was concluded among the States parties to the 
UNFCCC on December 12, 2015, at the end of the 21st Conference of the 
Parties (COP21) of the UNFCCC. It requires Contracting Parties to limit global 
temperature rise to below 2 degrees Celsius, preferably to 1.5 degrees, compared 
to pre-industrial levels (Article 2).

44 The International Conference on Financing for Development was held in 
Monterrey on March 18-22, 2002. The Conference adopted the “Monterrey Con-
sensus”, which embraced the principle of a holistic and integrated approach to the 
multidimensional nature of the global development issues. The Consensus launched 
the Financing for Development follow-up process.
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ed by the UN fourth Financing for Development Conference (UN 
FfD), which will take place in Spain in 2025. Indeed, the FfD pro-
cess allows all States to participate on an equal basis in defining a 
framework for global finance in compliance with sustainable devel-
opment, climate change, and human rights commitments.





RENEWABLE ENERGY COMMUNITIES:  
A TOOL OF THE ENHANCEMENT OF THE TERRITORY, 

BUSINESSES AND CITIZENS

Emanuela Rassu

1.  Introduction

The urgency to achieve decarbonization has never been more 
pronounced, especially as the world grapples with the far-reaching 
impacts of climate change. In this pressing context, European mem-
ber states have undertaken ambitious commitments to reduce green-
house gas emissions, aiming for climate neutrality and sustainable 
energy practices by 2050.

The quest for cleaner energy aligns with the European Union’s 
resolute commitments outlined in initiatives like the Green Deal. 
These commitments not only seek to reduce emissions but also un-
derscore the importance of decentralized, community-driven solu-
tions for energy production and consumption.

This chapter delves into the critical role that Renewable Ener-
gy Communities (RECs) play in this larger narrative. As legal doc-
trines increasingly scrutinize new and sustainable urban governance 
models and their relation with traditional territorial entities1, RECs 
emerge as dynamic entities that can redefine the dynamics between 
citizens, businesses, and municipalities. Their significance lies not 

1 g. PavanI, S. ProFetI, c. tubertInI, Le città collaborative ed eco-sostenibili. 
Strumenti per un percorso multidisciplinare, Bologna, Il Mulino, p. 13.
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only in contributing to the broader European goals for decarboni-
zation but also in fostering an environment where communities of 
people actively participate and benefit from sustainable energy prac-
tices. 

In particular, as a tool for facing energy poverties, they encour-
age the creation of an ecosystem of socio-economic welfare, al-
so thanks to the auxilium of remarkable incentivisation policies2, 
where the specific involvement of public bodies represents a turning 
point that sees the transition of local authorities from mere “service 
providers” to active players in the production and consumption of 
clean energy, capable of integrating these activities among the func-
tions of general public interests.

While RECs offer promising avenues for sustainability, the pa-
per does not shy away from addressing the challenges embedded in 
the Italian regulatory landscape. It navigates through constitutional 
considerations, the balancing act of multilevel governance, and ad-
ministrative intricacies, shedding light on the hurdles that must be 
overcome to fully realize the potential of RECs in Italy.

In essence, this chapter seeks to unravel the intricacies of achiev-
ing decarbonization through the lens of RECs, emphasizing their 
role in aligning with sustainability goals while navigating the legal, 
social, and economic challenges unique to the Italian context. By do-
ing so, it aspires to contribute to a comprehensive understanding of 
the transformative power of Renewable Energy Communities in the 
pursuit of a cleaner, more sustainable future.

Furthermore, the aim is to analyse how Renewable Energy 
Communities improve the development of territories through the 
creation of an urban ecosystem of clean energy production in which 

2 Considering the Italian case, the implementing decree 199/21 focuses on 
two measures: an incentive tariff on renewable energy produced and shared and 
a non-repayable grant. Beneficiaries are small projects, with a capacity of up to 1 
MW, and can access the programme on a first-come, first-served basis. The scheme 
provides an incentive tariff on the amount of electricity consumed by end custom-
ers and renewable energy communities paid over a 20-year period. This measure, 
with a total budget of EUR 3.5 billion, will be financed through a levy on the elec-
tricity bill of all consumers. The official decree is still waiting to be published in 
the gazette, however the text approved by the European Commission is already 
available.
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companies, people and public entities can have environmental, so-
cial and economic sustainability.

2.  Energy supply and efficiency: definitions and regulations

Energy supply and efficiency have an important place in the 
public policy agenda of States, especially for those most developed 
that must improve the research to “ensure access to affordable, re-
liable, sustainable and modern energy for all”3, more than ever in 
the context of the crisis caused by the conflict between Russia and 
Ukraine; energy sovereignty and the need to meet the energy needs 
of individual European countries have led to the need – given Eu-
rope’s heavy dependence on Russian gas – to invest more in renew-
ables according to a logic of proximity, of subsidiarity starting with 
the citizens, who are seen as the new interpreters of energy policy.

Then, the significance of energy efficiency is also linked to com-
mercial, industrial competitiveness and energy security benefits, as 
well as increasingly to environmental benefits such as reducing CO2 
emissions. 

In the European context, energy supply has been one of the is-
sues at the centre of European Union policies since the very begin-
ning4. 

With the Green Deal, the European Union is among the first in-
ternational organisations to make a concrete commitment to ener-
gy production from renewable sources, whose main objectives for 
2030 are to reduce greenhouse gas emissions by 55% compared to 
1990s levels and to achieve climate neutrality by 2050. It represents 
in terms of broadness of initiatives and involved resources the big-
gest and best ambitious European Union intervention to pursue the 

3 UN Sustainable Development Goal no. 7.
4 Starting with principle of “solidarity between Member States” in the adop-

tion of “measures appropriate to the economic situation, in particular if severe dif-
ficulties arise in the supply of certain products, notably in the area of energy” of ar-
ticle 122, and article 194 of the Treaty of Functioning of the European Union that 
declares that “Union policy on energy shall aim, in a spirit of solidarity between 
Member States, to: (a)ensure the functioning of the energy market; (b)ensure secu-
rity of energy supply in the Union”.
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environmental and climate objectives. The de-carbonization of the 
energetic system is considered fundamental to pursue the climate 
goals5. 

Finally, the Repower EU has, as a specific objective, the pursuit 
of energy independence through the integration of special chapters 
in the National Recovery Plans in response to the energy crisis.

Indeed, the order to contribute to the realisation of European 
programmatic commitments, Italy has drawn up the Integrated Na-
tional Energy and Climate Plan for the years 2021-2030, which pro-
vides for instruments and actions of a heterogeneous nature. The 
policies put in place at both the European and national levels rekin-
dled debates that had their origins in the early 1990s, in which it be-
came imperative to rethink how the means adopted had worked so 
far, and possibly to study new ones.

However, while there are many actions taken towards greater 
energy sustainability, there is agreement in the doctrine that there 
is no clear and precise legal definition of what is meant by energy 
supply and energy efficiency6, let alone whether these terms are en-
riched with the adjective “sustainable”.

As for the concept of “environment”7, the legal definition of en-
ergy ends up constituting a set of specific and technical elements 
that are difficult to translate into generical and abstract rules. The 
uncertainty of the legal definition of energy reflects the variability of 

5 P. brandIno, Introduzione, in e. brutI lIbertatI m. de FocantIS, a. travI (a 
cura di), L’attuazione dell’European Green Deal – I mercati dell’energia e il ruolo 
delle istituzioni e delle imprese, pp. XVII ff.

6 About the inhomogeneity and asymmetry of the energy efficiency regulation, 
see P. bIlancIa (a cura di), La regolazione dei mercati di settore tra autorità 
indipendenti nazionali e organismi europei, Milano, Giuffrè, 2012, pp. 1-274, 
cited by r. mIccú, m. bernardI, Premesse ad uno studio sulle Energy communities: 
tra governance dell’efficienza energetica e sussidiarietà orizzontale, in Federalismi, 
2022, 4, p. 604.

7 E.g., in Italy the elaboration of the concept of environment is to be ascribed 
to the Constitutional Court in the first place, which, however, has increasingly 
outlined the unity and primacy of the environment as a constitutional value, the 
precise definition of which has ended up being in most cases a wrapping-up of 
various notions or branches of environmental protection, from protection against 
pollution, to waste management, to the right to an healthy environment. For deeper 
comprehension, see Italian Constitutional Court, judgements. no. 151/86, 152/86, 
210/87, 641/87, 800/88, 1031/88, 324/89, 437/91.
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the approaches of the various sciences and the plurality of solutions 
of the various theories within them; the strong ideological and po-
litical emotionalism prevalent around the concept of energy (and of 
clean or sustainable or renewable energy); the development in prac-
tice of groups and structures carrying differentiated, often contra-
dictory and conflicting interests.

That as always underscores the issue of elaborating a compre-
hensive and unitary legal framework, increasing the fragmentation 
of regulation in a context where energy governance is physiological-
ly multi-level.

When it comes to the concept of sustainability or sustainable 
development, the concept of energy production has to be under-
stood under the purposes of the Brundtland Commission Report, 
which means that it has to “[meet] the needs of the present with-
out compromising the ability of future generations to meet their 
own needs”.

Then, the adjective “sustainable” associated with energy in-
dicates a role in guiding the actions and policies to be adopted, 
which lend themselves well to being declined according to ESG8 
sustainability criteria, where the “Environmental” component re-
sponds to the environmental impact of the plants, the “Social” el-
ement is constituted by the inclusion of resources and people in 
the territory in which production is rooted. At the same time, the 
“Governance” part includes the processes that regulate the same 
production and distribution. So, “When we talk about sustainable 
energy, we are referring to renewable sources9 and the value they 
assume in terms of less impact on the environment, involvement 

8 An acronym coined in 2004 by James Gifford, head of sustainable&impact 
advisory at Credit Suisse, it is used in the economic/financial field to indicate risks/
opportunities linked to environmental, social and governance factors; For a deeper 
understanding of the origins and implications of the acronym, see e. Pollman, The 
making and Meaning of ESG, European Corporate Governance Institute - Law 
Working Paper No. 659, 2022, https://papers.ssrn.com/sol3/papers.cfm?abstract_
id=4219857.

9 r. SantI, Energia e ambiente, in b. caravIta, l. caSSettI, a. morrone (a cura 
di), Diritto dell’ambiente, Bologna, 2016, p. 243, explain that “Renewable energies 
are understood to be those forms of energy that by their intrinsic characteristic 
regenerate at least as fast as they are consumed or are not ‘exhaustible’ on the 
human time scale”.
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of local resources, less dependence on foreign sources and market 
accessibility”10.

The Renewable Energy Communities were regulated for the first 
time in 2018 with the RED II 2018/2001/EU directive intending to 
promote the creation of autonomous legal entities that allow pub-
lic, private and small-medium enterprises to associate to produce, 
share, and consume energy from renewable sources while bringing 
environmental, social and economic benefits. The particularity of 
this configuration is the possibility of managing autonomously not 
only electricity but also heat and gas, provided they are produced 
from renewable sources.

Furthermore, Renewable Energy Communities have the oppor-
tunity to carry out ancillary activities to the sole production of ener-
gy from renewable sources, among which the most current concerns 
the installation of charging stations for electric mobility. This means 
creating an ecosystem through which to promote a considerable va-
riety of sustainability actions that can lead to improved sustainable 
development goals such as responsible consumption and produc-
tion, the creation of “sustainable cities and communities” and “build 
resilient infrastructure, promote inclusive and sustainable industri-
alization and foster innovation”.

3.  The role of consumers in the energetic transition

The ecological restructuring of the economy requires a change 
in consumption production patterns, i.e. the production of envi-
ronmentally responsible trade and environmentally conscious con-
sumption11.

Being able to say that energy efficiency links the achievement 
of economic goals to the pursuit of both environmental and social 
goals, it has been pointed out that to reduce the information asym-

10 S. maglIa, Diritto Ambientale, alla luce del T.U ambientale e delle novità 
2011, Assago, Ipsoa, 2011, p. 267.

11 v. PePe, Le “comunità energetiche” come nuovi modelli giuridici di svi-
luppo sostenibile. Prime note sull’esperienza francese, in Ambientediritto.it, 
2022, 3, p. 4.
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metries affecting the energy efficiency market on the demand side, 
attention must be shifted from the instruments to the players. In this 
sense, it should be noted that thanks to technological progress and 
greater awareness of good energy-saving practices, the consumer 
seems to be more aware and attentive, so that, by reducing the space 
of information asymmetry, he has gained an extraordinary central-
ity in demand management12. The adoption of virtuous and ener-
gy-efficient behaviour is not only a social value but has also an eco-
nomic function because of the freedom of choice of consumers. The 
consumer is offered not only more information but also more tools 
to aggregate his or her energy supply and demand, thus promoting 
horizontal relations in which information asymmetries are reduced 
and the consumer’s capability and empowerment are strengthened 
through the functionalisation of their actions13.

With the figure of the prosumer14, the distinction between pro-
ducer and consumer becomes blurred, and the proactive role of the 
consumer – to be promoted in a logic of horizontal subsidiarity – 
is strongly confirmed. Furthermore, taking into account the regu-
lation of the incentives disbursement, strictly related to the activi-
ty of sharing energy between the members of the REC, makes the 
presence of mere consumers fundamental in the configuration of the 
REC, which will have to be organised in such a way that whenever 
there is excess production of energy concerning the needs of pro-
sumers, there is at the same time a consumer using that energy. This 
also means it is not so easy to create speculative activities around 
RECs, but also that in this sense the consumer has the responsi-
bility to be an active part of the process, from which arises the ad-
vantage of contributing significantly to decision-making processes, 

12 r. mIccú, m. bernardI, Premesse ad uno studio sulle Energy communities: 
tra governance dell’efficienza energetica e sussidiarietà orizzontale, in Federalismi, 
2022, 4, p. 613.

13 t. PerIllo, Il ruolo del cittadino europeo nell’era del Green Deal, in a. 
buonFrate, a. urIcchIo (a cura di), Trattato breve del diritto dello sviluppo soste-
nibile, pp. 417 ff.

14 The first definition of “prosumer” was that of “subject who is at the 
same time productor and final client of electric energy”: All. A delibera ARERA 
18/05/2012, 188/2012/E/com, as amended and supplemented by resolution 
20/02/2014, 59/2014/E/com and resolution no. 11/12/2014, 605/2014/E/com.
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from the management of plants intended for the energy community 
to the management of the incentives. This model plays a significant 
role in the energy transition path, re-proposing an idea of decentral-
ised production that minimises energy dispersion and simultaneous-
ly makes members of the community protagonists, with particular 
attention to the role of consumers.

4.  Renewable Energy Communities and ESG activities

Energy supply and efficiency are not relevant only in terms of 
Climate Change actions, and ecological and energetic transition, but 
also as regards the achievement of well-rounded sustainability.

Companies, to remain competitive in the market, adopt strate-
gies and policies to increase their sustainability indexes according 
to ESG criteria15, where, among other things, a lower percentage of 
companies adopt solutions aimed at energy efficiency and the reduc-
tion of electricity consumption, even lower if one considers those 
that use renewable energy sources to reduce their consumption16. 

Renewable Energy Communities help to meet these needs, ex-
pressing the idea of “sustainable energy” that was mentioned in the 
previous pages, an example of an “Environmental constitutional 
State “in Actions”“17 that gives benefits as: a) bill savings: the more 
energy is self-consumed directly, the more the costs of the variable 
components of the bill (energy share, grid charges and related tax-
es) are reduced; b) gain on energy produced: producing energy with 
a photovoltaic system can be a source of income thanks to incen-
tive mechanisms, that are territorially differentiated18; c) tax benefits 

15 m. FortIS, Le imprese energetiche e la sostenibilità, in e.b. lIberatI, m. de 
FocantIS, a. travI (a cura di), L’attuazione dell’European Green Deal. I mercati 
dell’energia e il ruolo delle istituzioni e delle imprese, Associazione Italiana di 
Diritto dell’Energia - Annual Conference, Milan, 10 February 2022, p. 33.

16 ISTAT, Pratiche sostenibili nelle imprese nel 2022 e nel 2023-2025.
17 v. PePe, Le “comunità energetiche” come nuovi modelli giuridici di svilup-

po sostenibile. Prime note sull’esperienza francese, in Ambientediritto.it, 2022, 3, 
p. 16.

18 North: 0,119 euro/Kwh shared; Centre: 0,115 euro/Kwh shared; South: 
0,110 euro/Kwh shared.
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(deductions or super depreciation): recovery of 50% of the realisa-
tion costs for private individuals who install a photovoltaic system 
on the roof of a building. For companies, there is a super deprecia-
tion of 130% of the investment value. 

In Italy, the Renewable Energy Communities attract the atten-
tion of multiple market players, including large companies, which 
aim to increase their ESG rating through them, also to comply with 
the forthcoming regulations implementing the European directives 
on Corporate Social Responsibility and European Sustainability Re-
porting Standards. 

5.  Challenges and perspectives in the Italian regulation

Having clarified the opportunities in terms of sustainable de-
velopment that renewable energy communities can offer, it is neces-
sary to look at the aspects of their development on Italian territory, 
focusing here on the legal issues that may favour or hinder their es-
tablishment.

In the context of energy production from renewable sources, 
the first profile of law that is involved is the constitutional one, 
which is expressed in the relationship between relevant values such 
as environmental protection and landscape protection. The intro-
duction in the third paragraph of Article 9 of the Constitution of 
the protection of the environment jointly with that of the landscape, 
as well as the inclusion of “environmental value” as a criterion for 
the orientation of private economic initiative, in Article 41, could 
lead to a new approach in the assessment of the balance of guar-
anteed values. This is because, although renewable energy sources 
represent an opportunity to reduce CO2 emissions into the atmos-
phere and contribute to European clean energy production targets, 
at the same time, to guarantee a satisfactory production capacity, 
the plants need space, with the consequent and still unavoidable 
impact on the landscape.

The location of renewable energy sources plants in the middle 
of the environment-landscape dichotomy is not new to the legal de-
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bate19, indeed the conflicting relationship between the two values 
has often been manifested in the issue of granting authorisations for 
the construction of energy production plants from renewable sourc-
es; however, the greater need for energy independence and conse-
quent supply, due above all to the current geopolitical context, could 
lead to a rethinking of the role of renewable energy in the protection 
of the artistic and cultural heritage, in a certain sense envisaging a 
recessive role of the latter. 

A second knot under the constitutional profile can be found un-
der the aspect of multilevel governance between State and Regions, 
where the location and construction of production plants are once 
again placed at the crossroads between State legislative powers on 
the environment and energy20 and the concurrent regional compe-
tence envisaged in the energy field. 

Ever since the amendment of the fifth Title of the Constitution, 
which provided for the indication among the matters of concurrent 
competence of “the activity of production, transport and national 
distribution of energy”, the Constitutional Court has played the role 
of substitute Legislator in resolving conflicts of attribution between 
State and Regions21.

In this sense, constitutional jurisprudence has shown an orien-
tation inclined to censure those regional initiatives that introduce 
absolute or generalised bans capable of preventing any installation 
based on a generic presumption of landscape protection. 

19 l. Ferraro, Costituzione, tutela del paesaggio e fonti di energia rinnovabili, 
in l. chIeFFI, F. PInto (a cura di), Governo dell’energia dopo Fukushima, Editoriale 
Scientifica, 2013, 3, pp. 209-235; c. battIato, Regioni ed energie rinnovabili: 
ancora una volta la scure della Corte costituzionale si abbatte su norme regionali 
relative alla localizzazione di impianti di energia da fonti rinnovabili, in Consulta 
online, 2014; c. PellegrIno, Ambiente ed Energia: la Corte costituzionale conferma 
i suoi orientamenti e il suo ruolo di supplenza ermeneutica, in Le Regioni, 2019, 3, 
pp. 843 ff.; a. colavecchIo, Il “punto” sulla giurisprudenza costituzionale in tema 
di impianti da fonti rinnovabili (nota a Corte Cost., 22 dicembre 2010, n. 366), in 
Rivista quadrimestrale di diritto dell’ambiente, 2011, 1, pp. 100 ff.

20 g. vIvolI, Transizione energetica e fonti rinnovabili: vecchi contenziosi, 
nuovo quadro normativo, riforma costituzionale e attuale scenario ambientale e 
geopolitico, in Camminodiritto.it, 2022, 8, https://rivista.camminodiritto.it/public/
pdfarticoli/8696_8-2022.pdf.

21 Italian Constitutional Court, judgements no. 166/2008, 282/2008, 119/2010, 
124/2010, 85/2012, 224/2012, 119/2014.
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From this orientation, one can deduce the particular favour giv-
en to renewable sources, expressive of a public interest that aims not 
only to safeguard environmental interests but also landscape values22. 

And yet, by the requirements placed on the table in the Nation-
al Recovery Plan, a significant turning point can already be seen in 
the way the national legislator interprets its role (and that of the Re-
gions) on the subject of renewable energy sources (RES): this is the 
case of the recently updated Guidelines23 for the authorisation of 
plants from renewable sources, following which the establishment 
of homogeneous principles and criteria for the identification of sur-
faces and areas suitable and not suitable for the installation of RES 
plants is referred to the competent ministries.

The notable change of step consists in the positive definition of 
areas suitable for the establishment of plants, subverting the para-
digm – before the update – according to which there was a presump-
tion of unsuitability by generalised protection of the landscape. On 
the wave of this innovation, and in light of the expected results in 
terms of energy production from renewable sources, a survey of the 
production capacity to be achieved respectively for each regional 
territory could be envisaged at the state planning level, with the pos-
sible consequence that the Regions – when integrating the ministe-
rial decrees for the identification of areas – could no longer focus on 
the protection of the landscape, but rather on the need to meet ener-
gy requirements. A symptom of this possible perspective is the fear 
of the national legislator of regional protectionism, recognisable in 
the clarification that the non-inclusion of an area among those suit-
able is not a sufficient element to consider it unsuitable for planning 
purposes24.

22 g.d. comPortI, Energia, ambiente e sviluppo sostenibile, p. 708.
23 The so-called Testo Integrato dell’Autoconsumo Diffuso (TIAD), imple-

menting the legislative decrees no. 199/21 and 210/21 in the field of renewable 
energy communities, citizen energy communities, groups of self-consumers of re-
newable energy acting collectively, groups of active customers acting collectively, 
individual self-consumers of renewable energy “at a distance” with a direct line, in-
dividual self-consumers of renewable energy. 

24 g. vIvolI, Transizione energetica e fonti rinnovabili: vecchi contenziosi, 
nuovo quadro normativo, riforma costituzionale e attuale scenario ambientale e 
geopolitico, in Camminodiritto.it, 2022, 8.
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A further profile of law in close connection with the one out-
lined above is the administrative one, especially concerning the sim-
plification procedures of the authorisation regimes: like other re-
form actions of the National-Recovery-Plans season25, to ensure the 
increase in the share of energy produced from renewable sources, 
simplification is the first element that is taken into account. 

Through it, the vision of the role of the public administration 
changes, from being a regulating authority to a performance body26; 
a particularly significant example can be seen in the introduction of 
the “result principle” in the new Italian code of public contracts27. 
The issue of simplifications brings with it the question of balancing 
interests, because if on the one hand, there is the risk of sacrificing 
a balance between the principles at stake in virtue of the swift reali-
sation of the set objectives28, on the other hand, the inertia of a “de-
fensive administration” jeopardises the investments made available 
for the relaunch of the territories. 

The focus, therefore, lies in the identification of the borderline 
beyond which one is, indeed, in the presence of an arbitrary and un-
reasonable sacrifice of constitutionally relevant interests.

6.  Public participation, horizontal subsidiarity and shared admin-
istration

Finally, one prospect for development at the level of Italian leg-
islation could be seen in the way local authorities participate in these 
entities, especially as prosumers. The opportunity was mentioned in 

25 F.S. marInI, Il Piano Nazionale di Ripresa e Resilienza, fra semplificazione 
normativa e amministrativa, in d. de lungo, F.S. marInI (a cura di), Scritti 
costituzionali sul Piano Nazionale di Ripresa e Resilienza, pp. 195 ff.

26 Ibidem.
27 Article 1, Legislative Decree no. 36/2023.
28 Taking into account the Guidelines mentioned before about the installation 

of RES plants, alwayS g.d. comPortI, Energia, ambiente e sviluppo sostenibile, 
emphasises that “from the premise that the high level of administrative decentrali-
sation must not be a constraint on efficiency or an element of undesirable inhomo-
geneity, but rather become a resource for the benefit of operators and an element of 
greater closeness of the assessment to the characteristics of the territory”.
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the Covenant of Mayors and in particular in the Sustainable Energy 
Action Plan, within the four areas in which regional and local gov-
ernments can implement appropriate energy efficiency measures as 
well as renewable energy projects29.

Given the natural propensity of local authorities, and in par-
ticular of the municipality, to intercept new needs or new legal in-
struments or innovative solutions, they represent the most suitable 
place for the implementation of energy efficiency policies, there-
fore their participation can contribute to promoting general pub-
lic interests in the activity of the Renewable Energy Communities 
to generate environmental, social and economic benefits for the 
collectivity, bearing in mind that the participation of authorities 
must be subject to the rules laid down in the Legislative Decree 
no. 175/201630. Public shareholding must satisfy the constraint of 
inherent public interest prescribed by Article 4 of the mentioned 
law, according to which shareholdings cannot be acquired in com-
panies “whose object is the production of goods and services that 
are not strictly necessary for the pursuit of their institutional pur-
poses”. 

A further obstacle in this regard is the advice of the Court of 
Auditors, which is called upon to express an opinion on the con-
formity of the deliberative acts of the participation under the Legis-
lative Decree 175/2016; in this regard, it is already possible to men-
tion the different advice of territorial sections of the Court, where 
in some case of an adverse opinion was issued recognising a public 
interest in energy production that can be ascribed to the legislation 
such that the establishment of a company or the mere participation 
is justifiable31, while another had stated positive advice because the 
constitution of a company ensure the correct participation of the ad-
ministration while pursuing the institutional purposes related to the 
activities of the Renewable Energy Community32.

29 e. Ferrero, Le smart cities nell’ordinamento giuridico, in Foro amministra-
tivo, 2015, 4, pp. 1278 ff.

30 F. cuSano, L’efficienza energetica nel quadro della transizione ecologica, in 
Rivista quadrimestrale di diritto dell’ambiente, 2022, 2, p. 175.

31 Corte dei Conti, Sez. Toscana, deliberation no. 77/2023/PASP.
32 Corte dei Conti, Sez. Friuli Venezia Giulia, deliberation no. 52/2023/PASP.
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A new perspective in the energy field related to public participa-
tion could be seen in the so-called “shared administration”, a set of 
tools already adopted in multiple cases when taking into considera-
tion the eco-cities33. These tools differentiate both from the classical 
“command and control” approach of public administration to man-
aging public interests and the typical forms of externalisations and 
public-private partnerships because they start from the assumption 
of the voluntary initiative of private citizens34, which fits perfectly 
with the requirements for incorporation and participation in RECs.

33 g. PavanI, S. ProFetI, c. tubertInI, Le città collaborative ed eco-sostenibili. 
Strumenti per un percorso multidisciplinare, Bologna, Il Mulino, pp. 65 ff.

34 Ibid., it is explained that the shared administration represent a “fourth 
model of the administrative activity” after the authoritative one, the consensual 
activity and the private law activity, citing as an example the definition given by 
the jurisprudence of the Italian Civil Court of Cassation (Cass. Civile, Sez. I. sent. 
15595/2014): “the spontaneous initiative of citizens, families, associations and 
communities in the performance of activities of a typical nature and referable ex-
clusively to those subjects, in which the local authority has no right to intervene, 
and to which it can contribute in various ways, including through the provision of 
subsidies, on the basis of an assessment of the need for the service or activity to be 
able to continue for the benefit of the relevant community […] has nothing in com-
mon with the provision of services of general interest which may be provided in the 
form of an undertaking, and is therefore unrelated to the direct or indirect procure-
ment of those services by public bodies”.
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ADDRESSING THE ENVIRONMENTAL EXTERNALITIES OF 
THE EU BIOFUEL POLICY AND INTERNATIONAL TRADE 

RULES (MALAYSIA VS EU - DS600). SOME INDICATIONS FOR 
AUTONOMOUS TRADE-RELATED CLIMATE MEASURES

Davide Grespan*

1.  Introduction: the facts of the case, the overarching arguments of 
Malaysia and the EU 

The panel report in DS600 EU and Certain Member States – 
Palm Oil (Malaysia)1 is attracting the attention of international 
trade lawyers because it deals with the question of the WTO com-
patibility of measures adopted by the EU to fight climate change, 
which affect international trade (“autonomous trade related climate 
measures”). The theme is certainly not new, but it is extremely topi-
cal given the climate breakdown and biodiversity collapse the world 
is witnessing and the fact that the EU has made the fight against cli-
mate (and therefore de-carbonisation of its economy) one of its po-
litical priorities2. 

The objective of this paper is to give the reader a succinct de-
scription of the panel’s findings on a limited number of legal issues 

* The information and views set out in this article are those of the author and 
do not necessarily reflect the official opinion of any EU Institution.

1 This panel report was adopted by the Dispute Settlement Body on 26 April 
2024.

2 Article 2(1) of Regulation (EU) 2021/1119 of the European Parliament and 
of the Council of 30 June 2021 establishing the framework for achieving climate 
neutrality and amending Regulations (EC) No 401/2009 and (EU) 2018/1999 (OJ 
L 243, 9.7.2021, p. 1). 
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relevant for the above-mentioned question and add a few comments. 
Given the space available it would be impossible to give an exhaus-
tive description of the panel report.

First, however, it is necessary to provide some background as 
outlined in the panel report. 

This dispute concerns the EU legal framework for renewable en-
ergy laid down, in the first place, by the second iteration of the Re-
newable Energy Directive (“RED II”3). That framework establish-
es a global target for the use of renewable energy for the EU4 and a 
transport sector target for renewable energy5. In that respect, pre-
cise rules set out to which extent different types of renewable ener-
gy (including biofuels – i.e. liquid fuel for transport produced from 
biomass) are eligible to meet the transport sector target. 

Reducing the greenhouse gas intensity of the energy used to per-
form transport is a way to reduce transport emissions. Biofuels are 
one of the alternative energy carriers available that offer the poten-
tial to reduce the greenhouse gas intensity of fuel6. According to 
the EU, the use of biofuels may reduce greenhouse gas emissions 
(“emissions”) provided their direct and indirect emissions are lower 
than those produced by the fossil fuels they replace. Indeed, biofuels 

3 In particular, Directive (EU) 2018/2001 of 11 December 2018 on the 
promotion of the use of energy from renewable sources (“RED II”) (OJ L 328, 
21.12.2018, p. 82); Commission Delegated Regulation (EU) 2019/807 of 13 March 
2019 supplementing Directive (EU) 2018/2001 of the European Parliament and 
of the Council as regards the determination of high indirect land-use change-risk 
feedstock for which a significant expansion of the production area into land with 
high carbon stock is observed and the certification of low indirect land-use change-
risk biofuels, bioliquids and biomass fuels (the “Delegated Regulation”) (OJ L 133, 
21.5.2019, p. 1); Report from the Commission […] on the status of production 
expansion of relevant food and feed crops (the “Status Report”) (COM/2019/142 
final).

4 The overall share of energy to be obtained from renewable sources in the 
Union’s gross final consumption of energy must be of at least 32% by 2030.

5 Member States must set an obligation on fuel suppliers to ensure that the 
share of renewable energy within the final consumption of energy in the transport 
sector is at least 14% by 2030.

6 IPCC, Climate Change 2007: Mitigation. Contribution of Working Group 
III to the Fourth Assessment Report of the Intergovernmental Panel on Climate 
Change, edited by B. Metz, O.R. Davidson, P.R. Bosch, R. Dave, L.A. Meyer, 
Cambridge, United Kingdom and New York, NY, Cambridge University Press, 
2007, p. 13. 
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are expected to be a major contributor towards reducing emissions 
in the EU transport sector7.

The EU distinguishes between “conventional” (or “first genera-
tion”) and “advanced” (or “second generation”) biofuels. “Conven-
tional biofuels” are fuels that have been derived from food and feed 
crops, such as starch, sugar and vegetable oil. “Advanced biofuels” 
are fuels produced from a wide array of different feedstock, such as 
municipal solid wastes. 

As global demand for agricultural commodities continues to 
grow (more than agricultural productivity), increased demand for 
conventional biofuels within the EU further contributes to increas-
ing the global demand for these commodities. Biofuels crops de-
mand is associated with a risk of land-use change or ““LUC”, be-
cause conventional biofuels need agricultural land to be produced. 

LUC can be defined as the change from one land use category to 
another8 and it can be both “direct” and/or “indirect”. 

In the context of biofuel policies, direct land-use change 
(“DLUC”) occurs when the land use category changes for the pur-
poses of crop production (e.g. from forest to biofuel crop produc-
tion). In the EU legal framework, the sustainability and GHG emis-
sions saving criteria are intended to address the direct change of use 
for land with high carbon stock or high biodiversity value for the 
production of biofuels9.

Where demand for feedstock used to produce biofuels increas-
es, and that increase in demand cannot be met through yield in-

7 E.g. Communication from the Commission, A European Strategy for Low-
Emission Mobility, 20.07.2016, COM(2016) 501 final, {swd(2016) 244 final}.

8 Panel report, para. 2.79. The IPCC land used categories are “forest land, 
cropland, grassland, wetlands, settlements, other lands”, IPCC, Climate Change and 
Land: an IPCC special report on climate change, desertification, land degradation, 
sustainable land management, food security, and greenhouse gas fluxes in terrestrial 
ecosystems (“IPCC report Climate Change and Land”), edited by P.R. Shukla, J. 
Skea, E. Calvo Buendia, V. Masson-Delmotte, H.-O. Pörtner, D. C. Roberts, P. Zhai, 
R. Slade, S. Connors, R. van Diemen, M. Ferrat, E. Haughey, S. Luz, S. Neogi, M. 
Pathak, J. Petzold, J. Portugal Pereira, P. Vyas, E. Huntley, K. Kissick, M. Belkacemi, 
J. Malley, in press, 2019, p. 817.

9 Eligibility towards the EU renewable energy targets is categorically excluded 
by the sustainability criteria when the feedstock is produced on land which previ-
ously was categorised as high carbon stock or highly biodiverse.
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creases, existing agricultural land used to produce commodities for 
non-fuel demand may be used to produce biofuel feedstock instead. 
In other words, biofuel feedstock may displace production for other 
purposes, notably food (of note, that the crop produced in a given 
parcel may remain the same – but it may be used to satisfy biofuel 
demand rather than food demand). Some of this displacement ulti-
mately may lead to conversion of land elsewhere into agricultural 
land in order to address food demand. Indirect land-use change or 
“ILUC” refers to the situation when non-agricultural land is brought 
into agricultural production as a consequence of land previously be-
ing used for non-fuel demand being diverted to the production of 
feedstock used for biofuels10. Because agricultural commodities are 
traded on a global scale, also ILUC is a global phenomenon that 
is transmitted through global markets for agricultural commodities 
and as such may occur anywhere in the world11.

When biofuel crop production leads to the extension of agri-
cultural land into areas with high carbon stock such as forests, wet-
lands and peatlands (whether directly or indirectly) this may cause 
the release of GHG emissions (CO2 stored in trees and soil) of such 
a magnitude that it negates any emission savings from the use of bi-
ofuels instead of fossil fuels12. Moreover, this may cause a severe loss 
of biodiversity.

DLUC emissions are calculated in accordance with a method-
ology set in RED II on the basis of international standards. ILUC 
emissions instead cannot be determined with the same methodol-
ogy, because they are indirect and therefore cannot be observed or 
measured directly. Likewise, existing modelling of ILUC emissions 
provides highly variable results13. 

Therefore, the EU developed a new approach to estimate the 
risk of ILUC emissions resulting from increased EU demand for bi-

10 RED II, recital 81. “For example, if agricultural land is diverted to biofuel 
production, forest clearance may occur elsewhere to replace the former agricultural 
production”, p. 817. 

11 Panel report, para. 7.524.
12 Delegated Regulation, recital 2.
13 The Status Report, II; Commission Staff Working Document, section 2.4, 

SWD(2012) 343 final, 17 October 2012, https://climate.ec.europa.eu/system/
files/2016-11/swd_2012_343_en.pdf.
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ofuels. That approach seeks to identify which crop, if demand were 
further stimulated, would be likely to give rise to crop expansion in-
to types of land associated with such high levels of emissions that 
any unit of biofuel produced from that crop would not give rise 
to lower emissions compared to the replaced fossil fuel14. This ap-
proach is based on observed crop expansion and takes into account 
the known characteristics of certain types of land as well as the char-
acteristics (yield and by-products) of individual crops15. The EU as-
sessed the expansion of each biofuel crop area on the basis of both 
a review of the scientific literature, and a geospatial modelling ap-
proach based on satellite observations16. 

The EU approach translates into the high “ILUC-risk formula”, 
which is designed to determine the degree of ILUC-risk for each in-
dividual biofuel crop using as proxy the observed share of a crop’s 
production area expansion into land with high carbon stock, adjust-
ed for productivity17. According to the high ILUC-risk formula, cur-
rently only palm oil classifies as high ILUC-risk.

At the same time, the EU recognised that in particular cir-
cumstances, specific consignments of the same crop may be pro-
duced in conditions that avoid displacement effects and can there-
fore be certified as “low ILUC-risk biofuel”. Biofuels certified as 
low ILUC-risk are not subject to the limitations imposed on high 
ILUC-risk biofuels.

Because the production of conventional biofuels causes LUC, 
RED II encourages a gradual shift in the transport sector away from 
those biofuels. It does so, inter alia, by setting a maximum share of 
the renewable energy target in the transport sector to which conven-
tional biofuels may contribute (“7% maximum share”) and by cap-
ping and progressively reducing to zero the contribution of high IL-
UC-risk biofuels to the transport renewable energy target (“cap and 
phase-out”).

Malaysia challenged the 7% maximum share, the cap and phase 
out, as well as the low ILUC-risk biofuel notion and certification 

14 Panel report, paras. 7.552-7.556.
15 Panel report, paras. 7.521-7.522.
16 Status Report, III.2.
17 Panel report, para. 7.507 and RED II, recital 81.
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procedure. Malaysia also challenged some of the measures adopted 
by a couple of EU Member States (France and Lithuania) in connec-
tion with the above EU legal framework. Malaysia alleged the viola-
tion of a panoply of WTO rules, under the GATT, the TBT and the 
SCM Agreement some of which are the expression of the fundamen-
tal tenants of the WTO system. 

A number of overarching arguments run through Malaysia in-
dividual challenges: such as the argument that the EU measures are 
a form of disguised protectionism intended to shelter domestic bio-
fuel’s crops producers from international competition given that the 
EU does not produce any palm oil18, or the theme that the EU meas-
ures are extraterritorial and have no connection with the EU’s juris-
diction19. Other general arguments appear to be that the EU meas-
ures addressing ILUC are not based on international standards and 
in any event lack a proper scientific foundation, the data used in the 
high ILUC-risk formula are outdated and biased against palm oil 
and, in any event, the implementing rules are defective and make it 
impossible to obtain the low ILUC-risk certification. 

Also with regard to the EU, it is possible to point out to some 
overarching defensive arguments, such as that the measures are ori-
gin neutral and not de facto discriminatory, they are not a technical 
regulation within the meaning of the TBT Agreements and they are 
necessary to fight climate change, biodiversity destruction and pro-
tect EU public morals. 

2.  Preliminary legal considerations: the qualification of the chal-
lenged measures as technical regulation under the WTO Agree-
ment on technical barriers to trade

Some preliminary considerations of the panel deserve to be re-
called. In particular, the panel’s conclusion that the low ILUC-risk 
certification operates as an exemption from the cap and phase out 
and therefore must be taken into account in the assessment of the 

18 Panel report, section 7.1.2.3.3.4. 
19 Panel report, para. 7.192.
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latter under different legal claims20. The panel reaches that conclu-
sion because the two measures together define the overall scope of 
the cap and phase out, because they are contained in the same arti-
cle of RED II and because the low ILUC-risk certification (the ex-
emption) would not be needed if a biofuel were not classified as high 
ILUC-risk in the first place21. 

The panel then deals with the threshold questions of whether 
the 7% maximum share and the cap and phase are technical reg-
ulations and therefore fall within the purview of the TBT Agree-
ment. The panel finds that they are both technical regulations. The 
panel explains that term product characteristics has been under-
stood to cover any objectively definable features, qualities, attrib-
utes, or other distinguishing mark of a product, that the technical 
regulation must lay down22. However, with regard to the question of 
whether the cap and phase out “lays down product characteristics” 
it concludes that the measure is a technical regulation on the basis 
of some characteristics (the quality of being produced from a spe-
cific crop, i.e. the feedstock or raw material from which the biofu-
els are obtained)23, which are not determinative (or only in part) for 
the application of the cap and phase out to those products. Indeed, 
it cannot be disputed that cap and phase out applies only insofar any 
particular biofuel is (i) produced from a specific crop, (ii) which is 
classified as high ILUC-risk24. However, the panel itself considers 
that the high ILUC-risk criteria “do not, in and of themselves, relate 
to any intrinsic or extrinsic characteristic of the biofuels produced 

20 Panel report, paras. 7.30 and 7.31.
21 Panel report, para. 7.32. See also paras. 7.33 and 7.34 for additional 

arguments. 
22 Panel report, para. 7.96.
23 Panel report, para. 7.103 and 7.104 “The quality of being produced from a 

specific crop is thus the product characteristic that ultimately dictates the application 
of the high ILUC-risk cap and phase out to a particular group of biofuels”. The 
same reasoning applies to the 7% maximum share (paras. 7.99 and 7.112).

24 “Article 26(2) identifies the products to which this requirement applies by 
reference to a defining product characteristic, namely being produced from ‘food 
and feed crops for which a significant expansion of the production area into land 
with high-carbon stock is observed’. It is the presence of this characteristic that 
determines the applicability of the requirement at issue” (panel report, para. 7.113).
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from feedstocks”25. It would appear therefore that by focussing on 
one of the product characteristics, which is necessary but not suffi-
cient for the application of the cap and phase out, the panel avoids 
the question of whether the notion of technical regulation covers 
non-product specific process and production methods. 

3.  The panel assessment of the EU biofuel discipline under the 
provisions of article 2 of the TBT Agreement

Having found that both measures are technical regulations, 
the panel then starts examining one by one the multitude of claims 
raised by Malaysia under the TBT Agreement. I will focus on the 
panel findings under Articles 2.4, 2.2 and 2.1 TBT. 

3.1.  Article 2.4 of the TBT Agreement

Article 2.4 requires WTO Members to use relevant internation-
al standards as basis for their technical regulations except when they 
would be ineffective or inappropriate means for the fulfilment of the 
legitimate objective pursued. Malaysia relied on four ISO standards 
which provide for an LCA-based quantification of biofuels’ emis-
sions, while excluding ILUC from the LCA methodology26. Malaysia 
interpreted this exclusion as a prohibition to include ILUC in any 
regulatory approach before any procedure has been agreed interna-
tionally27. However, based on the text of those standards, the panel 
rejects Malaysia’s argument and concludes that none of the stand-
ards invoked precludes a national regulator from addressing ILUC 
through its own approach. Rather those standards do not address 
indirect effects of biofuel production, such as ILUC28. As a conse-
quence, the panel concludes that the standards invoked are not “rel-
evant” within the meaning of Article 2.4 TBT. Indeed, to be relevant 

25 Panel report, para. 7.104. 
26 Panel report, paras. 7.156 and 7.158.
27 Panel report, paras. 7.161-7.156.
28 Panel report, paras. 7.166-7.179.
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a standard must “relate to the challenged prescription or require-
ment itself, not just the product scope or general subject-matter of 
the measure at issue”29, i.e. the standard must address the matter ad-
dressed by the challenged measures, namely the taking into account 
of ILUC effects30. It follows that “the absence of international har-
monization does not mean that countries are prevented [by Article 
2.4 TBT] from taking action and developing their own approaches 
to issues of concern”31, even though those approaches are not per 
se exempted from other WTO disciplines, such as Articles 2.2 and 
2.1 TBT.

3.2.  Article 2.2 of the TBT Agreement

As we will see, the panel’s analysis under Article 2.2 is influ-
enced by its findings under Article 2.4 TBT. The panel explains that 
Article 2.2 TBT requires technical regulations not to be more re-
strictive than necessary to fulfil a legitimate objective. It is therefore 
essential to determine what is the objective pursued by the contested 
measure and whether it is legitimate. If so, the panel can then assess 
whether the measure is necessary: first by conducting a “relational 
analysis” i.e. weighting and balancing (i) the trade restrictiveness of 
the measure; (ii) the risk of non-fulfilment; (iii) the degree of contri-
bution made to the objective; and then by conducting a “compara-
tive analysis” of the challenged measure against reasonable available 
alternatives, apt to make an equivalent contribution to the objective, 
but which are less trade restrictive32. 

The EU argued that the challenged measures pursue the com-
posite objective of mitigating climate change, preserving biodiversi-
ty, and addressing the associated moral concerns of the EU public33, 
whereas Malaysia argued that the stated objective of the specific 
measures is to limit “GHG emissions by limiting direct and indirect 

29 Panel report, paras. 7.184.
30 Panel report, para. 7.185.
31 Panel report, para. 7.188.
32 Panel report, paras. 7.199-7.1201.
33 Panel report, para. 7.206.
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land use change” and the actual objective is protectionism in the 
cover of environmental protection34. 

The panel starts by observing that nothing dictates the lev-
el of specificity at which a measure’s objective must be defined. 
Whilst the text of Article 2.2 TBT gives examples of general legiti-
mate objectives, in a number of cases under Articles 2.2 TBT, and 
XX GATT, panels focused on the immediate objective of the meas-
ure35. Several considerations plead for the latter approach. For in-
stance, if the objective is identified at a very high level of generality, 
it may not be meaningful to discern the nature and gravity of “the 
risks that non-fulfilment [of the legitimate objective] would create” 
and it would be difficult to define the degree of contribution of the 
measure to that objective36. Furthermore, “a narrower and more 
specific formulation of the objective by reference to the specific 
measure at issue will narrow the range of measures that might val-
idly be considered as “alternatives”37. The panel therefore takes the 
approach of a narrow definition and finds that the measures’ objec-
tive is limiting the risk of ILUC-related emissions associated with 
crop-based biofuels38. The panel adds that it will need to assess how 
that objective is related to the values protected by Articles 2.2 TBT 
and XX GATT39.

In addition, while it admits that a measures can pursue differ-
ent and even competing objectives40, the panel finds that to solve the 
present dispute it is not necessary to consider whether the measures 
pursues the protection of biodiversity and EU public morals as sep-
arate objectives because these objectives are interlinked41. To rein-
force this finding, the panel blames the EU for not having explained 
whether there could be any alternative measures capable of making 
different contributions to the three objectives identified by the EU42. 

34 Panel report, para. 7.192.
35 Panel report, paras. 7.221 and 7.223.
36 Panel report, paras. 7.222 and 7.224.
37 Panel report, para. 7.228.
38 Panel report, para. 7.233.
39 Panel report, paras. 7.230-7.231.
40 Panel report, paras. 7.236-7.237.
41 Panel report, paras. 7.239-7.239.
42 Panel report, para. 7.241.
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However, there is little doubt that it is not for the EU to demonstrate 
the existence of measures alternative to the ones challenged43. Final-
ly, the panel finds that Malaysia has not substantiated its assertion 
that the measures’ actual objective is protectionism in the cover of 
environmental protection44.

Having identified the objective, the panel then assesses whether 
it is legitimate. It starts with a section on the relationship between 
the legitimate objectives specified in Article 2.2, the Preamble to the 
TBT Agreement, and Article XX. This section clearly bears witness 
to the panel’s intention to devise an analytical framework (if not 
a legal standard) applicable both under Articles 2.2 TBT and XX 
GATT45. Indeed, the panel notes that the concept of legitimate ob-
jective under Article 2.2 TBT must be read harmoniously with values 
protected by Article XX GATT46 and, even though conservation of 
exhaustible natural resources is not explicitly mentioned in the TBT 
Agreement (unlike in Article XX(g) GATT), that agreement refers 
to protection of the environment47. The challenged measures relate 
to the conservation of an exhaustible natural resource (high carbon 
stock land) and avoiding emissions that would be released by the de-
struction of that natural resource is related to the conservation of a 
wide range of exhaustible natural resources that are threatened by 
increased GHG emissions and climate change48. On that basis, the 
panel concludes that the objective pursued by the challenged meas-
ures falls within the scope of Article XX(g) GATT and 2.2 TBT. In 
substance, the panel stresses the connection between conservation 
exhaustible of natural resources, fighting climate change and envi-
ronmental protection. 

43 WT/DS363/AB/R Appellate Body Report, China – Publications and Audio-
visual Products, para. 319, WT/DS/332/AB/R Appellate Body report, Brazil – Re-
treaded Tyres, para. 156. 

44 Panel report, paras. 7.243-7.266.
45 This is also visible in other parts of the report, for instance para. 7.202 and 

7.1079 and 7.1080 where the panel finds that Article XX(g) and (b) GATT as well 
as Article 2.2 TBT despite the different wording require “a genuine relationship of 
ends and means between the objective pursued and the measure at issue”.

46 Panel report, para. 7.271.
47 Panel report, para. 7.275.
48 Panel report, para. 7.276.
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The panel then adds that the challenged measures may also be 
justified on the basis of the objective of protecting human, animal 
or plant life and health, which is referred both in Article XX GATT 
and 2.2 TBT. Indeed, “global warming and climate change pose one 
of the greatest threats to life and health on the planet”49. 

However, before reaching a definitive conclusion, the panel feels 
the need to deal with some of the overarching arguments of Malay-
sia. The first argument that the panel dismisses is that the very ob-
jective of the measures – i.e. limiting the risk of ILUC-related emis-
sion associated with crop-based biofuels – is at odds with the rele-
vant international standards. The panel recalls its findings under Ar-
ticle 2.4 TBT described above50. 

The second argument is that the stated objective is not “legit-
imate” because ILUC can neither be observed nor measured and 
therefore it poses a theoretical or hypothetical risk. The panel con-
siders that the regulating Member should demonstrate that the risk 
is not purely hypothetical and that the crucial question is whether 
the EU had a reasonable basis to conclude that increasing demand 
for crop-based biofuels increases the risk of ILUC-related emis-
sions51. The panel finds that there is a probable risk that increased 
biofuel demand increases the risk of ILUC emissions as this is the 
logical corollary of known facts which are not contested by Malay-
sia, i.e. that increased demand for crop based biofuels cannot be met 
solely by increased productivity and thus necessarily implies an ex-
pansion into non-agricultural land or in existing agricultural land at 
the expenses of other cultivation for other purposes52. The scientif-
ic literature and the IPCC report on Climate Change and Land con-
firms the existence of a causal relationship between biofuel produc-
tion as a whole and ILUC effects and ILUC modelling studies seem 
to corroborate that conclusion, regardless of the difficulties in quan-
tifying ILUC emissions53. 

49 Panel report, para. 7.281.
50 Panel report, paras. 7.286-7.290.
51 Panel report, paras. 7.292-7.294.
52 Panel report, paras. 7.297-7.303.
53 Panel report, paras. 7.304-7.308.
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The third argument is about extraterritoriality and it relates to 
the consideration that ILUC risk would arise essentially outside of 
the EU where agriculture activities are mostly expected to expand. 
Therefore, the EU would be regulating emissions occurring outside 
its territory. The panel starts by noting that none of the objectives 
listed in Articles 2.2 TBT or XX GATT imply a jurisdictional or ter-
ritorial limitation and past rulings suggest that Article XX GATT 
or the TBT Agreement may be invoked to protect interests situated 
outside the territory of the regulating Member. Second, it adds that 
“[c]limate change is inherently global in nature. Therefore, there is 
a nexus between EU territory and the objective of limiting the risk 
of ILUC-related GHG emissions”54. Third, the panel clarifies that 
the measures seek to regulate to what extent crop based biofuels can 
be counted towards the EU renewable energy targets and ultimately 
they regulate EU demand for those biofuels55. In practice, the panel 
provides three lines of reasoning to reject the criticism of extraterri-
toriality, each of which could have been sufficient in itself. 

Having concluded that the objective pursued by the measures is 
legitimate, the panel embarks in the relational analysis. 

As a first step, it notes that for the purposes of demonstrating 
the trade-restrictiveness of a measure, under Article 2.2 TBT and 
Article XX GATT, is sufficient that the measure has “a limiting ef-
fect on international trade”, irrespective of whether the market for 
biofuels exists only because the government created it56, and with-
out considering the effects on trade between all WTO Members, 
in all products that are the subject of the technical regulation57. 
The panel then concludes that the measures are trade restrictive by 
design because they establish a limitation on the total quantity of 
crop-based biofuels that are eligible to count towards the EU trans-

54 Panel report, para. 7.314. See also International Legal Expert Group on 
Trade-Related Climate Measures and Policies, 2023. Principles of international 
law relevant for consideration in the design and implementation of trade-related 
climate measures and policies, Report of an International Legal Expert Group, 
Forum on Trade, Environment, & the SDGs (TESS), p. 18.

55 Ibid.
56 Panel report, paras. 7.327-7.329.
57 Panel report, para. 7.332.
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port target58. It is noticeable that the panel does not qualify the de-
gree of trade restrictiveness of each measure. It only acknowledges 
that the maximum share is less trade restrictive than the cap and 
phase out59. 

Second, the panel choses to assess the “risk of non-fulfilment” 
in qualitative terms and it does not consider necessary to quantify 
that risk or its degree of probability. It concludes that the “risks that 
non-fulfilment [of the objective] would create” are that GHG emis-
sions savings resulting from the promotion of conventional biofuels 
are partially undermined, or even completely negated, by their IL-
UC-related GHG emissions60. 

Third, on the basis of the AB report in Brazil-Retreaded tyres, 
the panel considers that to assess the degree of contribution of the 
measures to the objective, the relevant standard is whether the meas-
ures are apt to make a material contribution to the objective, and a 
contribution exists when there is a genuine relationship of ends and 
means between the objective pursued and the measure at issue. It 
notes that by design the measures limit EU demand of all crop based 
biofuels and especially of those with a high ILUC risk, and therefore 
they are apt to make a material contribution to the objective. The 
panel also notes that there is a direct correlation between the trade 
restrictiveness and their aptitude to contribute to the objective, im-
plying perhaps that those two aspects balance each other61. Interest-
ingly, the panel notes that the fact that the measures focus only on a 
relatively narrow aspect of the problem of emissions, and are direct-
ed only at the European Union’s own demand and consumption of 
biofuels does not affect the degree of contribution. Indeed, “in the 
context of global issues like climate change and GHG emissions the 
assessment of whether a single measure taken by a single Member 
is apt to make a material contribution to its objective cannot be di-
rected at the global impact of the measure in quantitative terms”62. 
Rather, because the measures seek to correct a negative externality 

58 Panel report, para. 7.333.
59 Ibid. 
60 Panel report, paras. 7.334-7.342.
61 Panel report, paras. 7.343-7.348 and 7.358.
62 Panel report, para 7.357.
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of the EU policy of promoting biofuels it is to be expected that the 
measures’ contribution will be limited to that specific element63. 

The panel then recalls that in every case where a WTO adjudica-
tor concluded that the measure was apt to make a material contribu-
tion, it also preliminary concluded that the measure was necessary64. 
Accordingly, it reaches the same preliminary finding in this case65, 
suggesting that only the “degree of contribution” step really matters 
in the relational analysis.

With regard to the comparative analysis the panel begins by ob-
serving that the alternative measures proposed by Malaysia should 
seek to limit the risk of ILUC emissions associated with crop-based 
biofuels, rather than being complementary measures, since under 
Articles 2.2 TBT and XX GATT a Member may take more than 
one measure at the same time to fulfil the same objective66. Then 
the panel states that “[a]n alternative measure is […] one that ei-
ther could not co-exist with a challenged measure as it current-
ly stands, or that could co-exist but whose implementation along-
side the challenged measure would negate or render redundant or 
immaterial the contribution that the challenged measure is apt to 
make to its objective”67. To the contrary, a complementary meas-
ure could coexists and would not negate the contribution of the 
challenged measure. The panel finds that four measures proposed 
by Malaysia are unrelated to the specific objective pursued by the 
challenged measures and therefore are complementary rather than 
alternative68, the fifth measure would not make an equivalent con-
tribution because it is not based on a good indicator of ILUC risk69, 
and the sixth is only indirectly related to the specific objective pur-
sued and would need to be adopted by all countries in the world to 
be effective70.

63 Panel report, para 7.358.
64 Panel report, para 7.363.
65 Panel report, para 7.364.
66 Panel report, paras. 7.372-7.373.
67 Panel report, para. 7.374.
68 Panel report, paras. 7.377, 7.380, 7.3383, 7.391.
69 Panel report, paras. 7.386, 7.387.
70 Panel report, paras. 7.394-7.395.
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In summary, even if the panel lays down its own general defini-
tions of alternative and complementary measures, those definitions 
appears unnecessary in the present case. Indeed, if the proposed al-
ternatives are not pursuing the same objective (they are unrelated 
to it), or do not make an equivalent contribution to it (as the pan-
el finds), then by definition they cannot demonstrate that the chal-
lenged measures are more trade restrictive than necessary, regard-
less of whether they are complementary or alternative. 

3.3.  Article 2.1 of the TBT Agreement

Article 2.1 TBT implements in the context of technical regula-
tions the national treatment and the most-favoured nation treatment 
obligation. Malaysia claimed that the cap and phase out violates 
both obligations. The panel analytical framework reflects the exist-
ing case law that evolved towards a two-step analysis: (i) whether 
the technical regulation modifies the conditions of competition to 
the detriment of imported products vis-à-vis like products of domes-
tic origin and/or like products originating in any other country; and 
(ii) whether such detrimental impact stems exclusively from a legit-
imate regulatory distinction71.

With regard to the first step, the panel finds that palm oil based 
biofuels are like other crop based biofuels and the challenged meas-
ure de facto has a detrimental impact on like imported product72. 

With regard to the second step, the panel indicates that it needs 
to consider the design, structure and operation of the distinction to 
assess its a priori legitimacy and then whether it has been applied 
in an even handed manner, or it constitute arbitrary or unjustifiable 
discrimination73. In this assessment, the panel will have to consid-
er the scientific underpinning of the concept of ILUC and high IL-

71 Panel report, paras. 7.403-7.405.
72 Panel report, paras. 7.408-7.494. This part of the panel report concerned 

with the notion of de facto discrimination would deserve an in depth examination, 
but this goes beyond the objective of this paper. (e.g. compare para. 7.405, with 
7.486, 7.487 and 7.488)

73 Panel report, paras. 7.495-7.4500.
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UC-risk. The panel explains the standard of review of scientific ev-
idence that will guide its analysis74. Its task is not to attempt to re-
solve scientific debates on the basis of the evidence submitted by the 
parties. “Rather, the Panel must determine whether, considering the 
entirety of the evidence, there is a reasonable basis for the regulatory 
distinction drawn by the high ILUC-risk cap and phase-out and the 
manner in which it is applied”75. The panel recalls that in evaluating 
the relevance and probative value of scientific evidence it may con-
sider: (i) whether such evidence comes from a qualified and respect-
ed source; (ii) whether it has the necessary scientific and method-
ological rigor to be considered reputable or legitimate science; and 
(iii) whether the reasoning articulated on the basis of the scientific 
evidence is objective and coherent. If those conditions are met, the 
panel [and the regulating member] may rely on evidence reflecting a 
minority scientific opinion. It follows that it is not sufficient for the 
complainant to simply put forward a different scientific opinion or 
point out some imperfections in the approach adopted by the regu-
lating Member76.

Having clarified the above, the panel finds that the high IL-
UC-risk formula leads to a regulatory distinction connected with the 
risk of ILUC-related emissions77. In particular, the observed share of 
a feedstock’s production area expansion into land with high carbon 
is a reasonable proxy of the risk of ILUC emissions78. Even if the 
formula is not perfect, the TBT Agreement does not require WTO 
Members to regulate only where perfect data is available, otherwise 
Members would be deprived “of the right to regulate risks that do 
not lend themselves to quantitative analysis, or which are not suf-
ficiently studied, even though such risks constitute a genuine cause 
of concern”79.

74 The panel stresses that its approach is inspired by the Panel Reports, 
Australia – Tobacco Plain Packaging (footnote 776). 

75 Panel report, para. 7.504.
76 Panel report, paras. 7.502-7.503.
77 Panel report, paras. 7.507-7.510.
78 Panel report, paras. 7.517-7.525.
79 Panel report, para. 7.527.
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Because it is uncontested that agricultural expansion triggered 
by ILUC can occur anywhere80, the panel rejects also Malaysia’s 
argument that the EU global approach to ILUC risk81 is arbitrary 
because it ignores specific country conditions. The panel stresses 
that the relevant condition in this respect is the degree of ILUC risk 
posed by the global expansion of the biofuel feedstock production 
area. The country specific approach that was followed in prior cas-
es is not applicable here because it disregard that the concept of IL-
UC-risk is global in nature82. 

However, the panel finds that the cap and phase out has not 
been applied in an even-handed manner in two respects. 

First, the measure was deploying its effect already as of 2022 
“on the basis of data covering the 2008-2016 period, which had not 
been updated. During that time, new data may have become avail-
able that might have required adjustments to the operation of the 
measure and its application to any specific crop”83. While the EU 
legislation required an updated of the data by 2021, this did not take 
place. The panel thus finds that “insofar as the review of data used 
as basis for the classification of feedstock(s) as high ILUC-risk is not 
undertaken in a regular and timely manner, the measure cannot be 
said to be applied in an even-handed manner”84.

Second, the panel also finds some defects in the design and im-
plementation of the low ILUC-risk certification. The fact that the 
certification is valid only for 10 years discriminates perennial crops 
(i.e. palm oil) vis-à-vis annual crops. Moreover, several of the low 
ILUC-risk criteria were formulated in an overly vague manner in 
RED II and could not apply in practice. Therefore, the panel finds 
that the defects in the low ILUC-risk certification imply that the cap 
and phase out do not stem exclusively from a legitimate regulatory 
distinction. 

This conclusion is predicated on the panel’s introductory find-
ing that the high ILUC-risk cap and phase out must be assessed to-

80 Panel report, para. 7.524.
81 The Delegated Regulation, recital 10.
82 Panel report, para. 7.535.
83 Panel report, para. 7.570.
84 Panel report, para. 7.571.



The EU Biofuels Policy in the WTO Dispute with Malaysia 337

gether with the low ILUC-risk certification. However, given that in 
the panel’s own view, the high ILUC-risk regulatory distinction is 
based on a valid proxy (indicative of the global ILUC-risk of a giv-
en biofuel crop), from a purely logical viewpoint it is difficult to un-
derstand how that distinction would necessarily require the very ex-
istence of an operational low ILUC-risk certification in order to be 
applied even-handedly. Consequently, it would be difficult to under-
stand how any defect of the low ILUC-risk certification may affect 
the legitimacy of that distinction. 

The panel assessment of the challenged measures under the 
GATT repeats essentially the above described analysis insofar as na-
tional treatment, most favoured nation clause and justification un-
der Article XX GATT are concerned85 and the same goes for the 
GATT claims against the French measure challenged by Malaysia. 
With regard to the latter measure, Malaysia raised also a number 
of claims based on the SCM Agreement. The panel findings under 
those claims would deserve a detailed analysis, notably, as regards 
the normative benchmarks to assess whether the measure implies a 
financial contribution86, the notion of income support87, and the as-
sessment of adverse effect and serious prejudice88. Again, this exer-
cise goes beyond the objective of this paper.

4.  Conclusions

A few points can be drawn from this panel report with regard to 
autonomous trade related climate measures. 

First, the panel accepts that the absence of an international 
standard relevant to address the issue at stake per se does not pre-
vent a WTO Member from addressing a given environmental issue 
through regulation. This holds true also if the risk addressed does 
not lend itself to precise quantification, insofar as that risk is not 
theoretical. 

85 Panel report, sections 7.1.5.2, 7.1.5.3, 7.1.5.5.
86 Panel report, paras. 7.13097-7.1346.
87 Panel report, paras. 7.1348-7.1357.
88 Panel report, paras. 7.1390-7.1415.
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Second, such regulation does not need necessarily to be based 
on perfect and undisputable data. It is sufficient for it to rely on a 
body of reputable scientific evidence, showing that there is a reason-
able basis for the regulation.

Third, regulatory measures adopted to reduce the risk of emis-
sions can be justified under the TBT Agreement and GATT as neces-
sary to protect life and health of humans, animals and plants and as 
related to the conservation of natural resources.

Fourth, climate change is inherently global in nature and there-
fore affects each WTO Member. Therefore, measures seeking to re-
duce the risk of emissions have a sufficient connection with a regu-
lating Member, notably when that Member regulates its internal de-
mand and consumption of a product. 

Fifth, when the risk that a Member wants to address is evolving 
over time, the regulating Member should base its measures on up to 
date data and keep those data under periodic review. Any exception 
to the regulation should be defined precisely and should be opera-
tional, as any defect in the exception may affect the regulation itself. 

Sixth, when the risk that a Member seeks to address is global 
in nature, that Member is entitled to take a global approach (not a 
country specific one). 

Finally, it should be recalled that one of the panellist issued a 
separate opinion. Based on a different evaluation of the evidence on 
the record, that panellist concludes that the high ILUC-risk cap and 
phase out includes an element of protectionism and therefore is fun-
damentally inconsistent with Article 2.2 and 2.1 of the TBT Agree-
ment and Article XX GATT89. 

89 Panel report, paras. 7.1439-7.1459.



E-COMMERCE AND SUSTAINABILITY:  
AN OVERLOOKED NEXUS

Victor do Prado and Yanis M. Bourgeois

1.  Introduction

While Members of the World Trade Organization (WTO) are 
still implementing outcomes reached at the Twelfth Ministerial Con-
ference (MC12) held in June 2022, the WTO Director General em-
phasized the need to discuss the future of trade. The DG believes 
this future to be “services, digital, and green”1. Indeed, the future of 
trade will unavoidably be shaped by various forces such as the digi-
tal evolution, the ever-growing importance of the services sector and 
a set of environmental, health and social imperatives. XXIst century 
trade is fundamentally more complex than that of the XXth centu-
ry, which mainly revolved around goods and services crossing bor-
ders. Economic integration has progressively deepened including on 
issues that go beyond trade in goods and services. The deeper the 
trade agreement, the more it touches upon areas such as environ-
mental protection, labor standards, intellectual property, consumer 
protection, the movement of people, technology, financial assistance 
and human rights. 

1 WTO Website, News Item, DG Okonjo-Iweala: Let WTO be an institution 
people can trust to deliver in difficult times, 6 October 2022, https://www.wto.org/
english/news_e/news22_e/gc_06oct22_e.htm (accessed on 5 January 2023).
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Among all the sectors of the economy, e-commerce is the one 
that arguably best symbolizes the multi-faceted nature of today’s 
trade2. E-commerce relates to goods, both tangible and intangible. 
Buying a physical book online and its electronic equivalent – the 
e-book – are both examples of e-commerce. E-commerce also relates 
to services, whether these are postal, transport and logistics services 
to deliver a digitally ordered good, or whether these are purely online 
services (e.g., telecommunications, social media, banking platforms, 
insurance, buying plane or concert tickets, etc.). E-commerce can be 
embodied by different interactions, including Business-to-Business, 
Business-to-Consumer, Consumer-to-Business, Consumer-to-Con-
sumer or Business-to-Government. E-commerce also relates to in-
tellectual property (IP) matters. IP is the main component of value 
in many online transactions, including software, music, films, vid-
eogames, training modules and education. IP is essential to enable 
e-commerce and the systems that allow the Internet to operate, such 
as software, designs, networks, etc., which are often protected by IP 
rights. E-commerce has thus become ubiquitous, cutting across all 
aspects of trade. 

In recent years, however, one aspect seems to be overlooked: 
e-commerce from a sustainability perspective. There seems to be 
little, if any work covering the actual link between e-commerce and 
sustainability, the latter term being important not only from an eco-
nomic perspective, but also – and mainly – with respect to environ-
ment, society, development concerns or resilience in the face of cri-
ses. This is crucial in light of the United Nations (UN) 2030 Agenda 
for sustainable development and its Sustainable Development Goals 
(SDGs). This paper aims to shed light on the relationship between 
e-commerce and sustainability, and proposes some concrete actions 
to help stimulate future discussion. For the purposes of this paper, 
the focus is placed on the environment and development dimensions 
of sustainability in e-commerce.

2 The WTO’s 1998 Work Programme on Electronic Commerce has defined 
electronic commerce for the purpose of WTO discussions as “the production, 
distribution, marketing, sale or delivery of goods and services by electronic means”. 
See WTO Document: WT/L/274.
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In December 2022, the Director-General welcomed the ongoing 
work among a subset of WTO Members on trade and environmen-
tal sustainability: 

These Trade and Environmental Sustainability Structured 
Discussions are a trailblazer at the WTO. You are searching 
for practical solutions and concrete actions to catalyze the 
trade and environment agenda. You are breaking down silos 
and cooperating across traditional structures and fields of 
expertise to find solutions to global problems3.

Yet, fully catalyzing the trade and environment agenda can-
not be accomplished without shedding more light on the nexus 
between e-commerce and sustainability. This is all the more im-
portant as e-commerce has shown sustained growth in the past 20 
years. Since the COVID-19 pandemic, the acceleration of the dig-
italization of the economy has been staggering, and consequently 
so has the uptake of e-commerce. This trend is likely to continue, 
with some estimates forecasting a 50 percent growth for global re-
tail e-commerce sales from 2021 to 2026 (Fig. 1). In addition, the 
rise of e-commerce is correlated to that of the Internet; and the 
pandemic also played a role. Since 2019, more than 1 billion peo-
ple are estimated to have come online (Fig. 2). Close to 70 percent 
of the world population is now using the internet, a feat which is 
bound to raise challenges from a sustainability viewpoint. As such, 
it is rather unlikely that e-commerce’s impressive growth will sud-
denly stop in the near future, especially when considering its yet 
untapped potential. The digital divide is still a reality, and entire re-
gions and markets are yet to be fully “e-commerce ready”. In fact, 
in Brazil – Taxation (EU)4, the WTO dispute settlement panel con-
sidered that “bridging the digital divide, social inclusion and ac-
cess to information” are a “reasonably important policy objective” 

3 WTO Website, News Item, Members take stock of sustainability discussions, 
signal priorities for concrete action, 2 December 2022, https://www.wto.org/
english/news_e/news22_e/tessd_02dec22_e.htm (accessed on 5 January 2023).

4 See DS472: Brazil – Certain Measures Concerning Taxation and Charges, 
WTO document WT/DS472/R - WT/DS497/R, paragraphs 7.563 and 7.592.
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in the assessment of the importance of the public moral general 
exception under GATT Article XX(a), while also noting that “the 
importance of the MDGs5 should not be understated”. 

* From this year onwards, figures are forecasts. Includes products or services 
ordered using the internet via any device, regardless of the method of payment or 
fulfillment; excludes travel and event tickets. 2014 to 2020 data are from earlier 
reporting.

Fig. 1. Retail e-commerce sales worldwide from 2014 to 2026 (in billion U.S. 
dollars)6.

5 The UN Sustainable Development Goals (SDGs) build on the Millennium 
Development Goals (MDGs), and replaced them in 2015. Unlike the MDGs, 
however, the SDGs cover every country in the world.

6 S. chevalIer, Retail e-commerce sales worldwide from 2014 to 2026, in 
Statista.com, July 2022, https://www.statista.com/statistics/379046/worldwide-
retail-e-commerce-sales/ (accessed on 5 January 2023).
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Fig. 2. Individuals using the Internet7.

2.  The e-commerce opening and regulating agenda at the WTO: 
shedding light on sustainability

Work on e-commerce at the WTO is ongoing under two distinct 
tracks: a multilateral and a plurilateral one. In both tracks, there 
have not been any clear indications of the willingness by Members 
to discuss the link between e-commerce and sustainability in a struc-
tured manner. However, one may sporadically find a few dots to con-
nect in relation to this issue in Members’ statements made during 
meetings. There have also been some discussions in other interna-
tional organizations and in academia. Additionally, certain propos-

7 InternatIonal technology unIon, Statistics. Individuals using the Internet, 
https://www.itu.int/en/ITU-D/Statistics/Pages/stat/default.aspx (accessed on 5 
January 2023).
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als in ongoing negotiations in the WTO point, albeit indirectly, to a 
relation between e-commerce and sustainability. 

2.1.  The multilateral track

The multilateral track dates back to 1998, when Members 
adopted a Declaration on Global Electronic Commerce8 at the Sec-
ond WTO Ministerial Conference. This Declaration calls for (i) the 
establishment of a Work Programme on Electronic Commerce and 
(ii) a provisional moratorium on customs duties on electronic trans-
missions (“the moratorium”). Both the Work Programme and the 
moratorium have been regular features of Ministerial Conferences. 
The latest decision on the Moratorium and Work Programme was 
adopted at MC12 in June 20229. It calls for the reinvigoration of the 
Work Programme based on the 1998 mandate and “particularly in 
line with its development dimension”, and also extends the morato-
rium until MC13. 

The moratorium has been continuously renewed by Members 
since 1998, in spite of its provisional character. From 2017 on-
wards, discussions on the moratorium have intensified with increas-
ing concerns being expressed by some Members on the lack of clar-
ity relating to its scope, definition and impact. In particular, since 
2018, India and South Africa, supported by other Members, have 
submitted a paper on the need to rethink the moratorium, argu-
ing that the realities prevailing in the 1990s – when Members first 
agreed to a temporary moratorium – have significantly changed. Ac-
cording to these Members, there is a need to re-examine the impli-
cations of the moratorium, particularly from a development stand-
point10. Since then, the focus of Members’ discussions on the mora-

8 WTO Document: WT/MIN(98)/DEC/2.
9 WTO Document: WT/MIN(22)/32; WT/L/1143.
10 See, for instance, WTO Documents: WT/GC/W/798 and WT/GC/W/833 

(communications by India and South Africa).
See also, unIted natIonS conFerence on trade and develoPment (UNCTAD), 

Rising Product Digitisation and Losing Trade Competitiveness, 2017, https://unctad.
org/en/PublicationsLibrary/gdsecidc2017d3_en.pdf (accessed on 5 January 2023).

See also, UNCTAD, Growing Trade in Electronic Transmissions: Implications 
for the South, UNCTAD research document n. 29, 2019. 
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torium have largely been on assessing its impact and scope, in par-
ticular regarding potential government revenue implications associ-
ated with the non-imposition of tariffs on electronic transmission; 
its impact on domestic digital industrialization, especially for devel-
oping countries; and the technical feasibility of imposing customs 
duties on electronic transmissions. While the sustainability aspect 
of this discussion seems to be absent, it is possible to pinpoint a few 
issues of relevance. Work by the Organisation for Economic Co-
operation and Development (OECD) and submissions by a group 
of Members led by Switzerland note that the process of digitaliza-
tion can reduce the overall costs of production and remove trans-
portation of certain products11. Although no explicit link is made, 
one can see the potential relevance of this element from a sustain-
ability viewpoint. For instance, what is the sustainability impact of 
incentivizing electronic transmissions of products (e.g., an e-book) 
compared to their non-digitized equivalent (e.g., a physical book)? 
In 2010, transportation, a pivotal sector in trade and e-commerce, 
already caused more than 20 percent of global energy-related car-
bon emissions. Transportation emissions are bound to increase in 
the future12. Consequently, there is a strategic interest in discuss-
ing the role of electronic transmissions from a climate-change an-
gle. Should the list of digitized and digitizable products grow as the 
digital economy develops, how would this impact the relationship 
between e-commerce and sustainability? In addition, there is surely 
value in discussing more thoroughly the impact of 3D printing tech-
nologies, for example, beyond the concerns raised by some Members 

11 See WTO Document: WT/GC/W/799/Rev.1 (communication by Australia, 
Canada, Chile, Colombia, Hong Kong, China; Iceland, Republic of Korea, New 
Zealand, Norway, Singapore, Switzerland, Thailand and Uruguay).

See also a. andrenellI, J. lóPez gonzález, Electronic transmissions and 
international trade – shedding new light on the moratorium debate, OECD Trade 
Policy Papers, n. 233, OECD Publishing, Paris, 13 November 2019, http://dx.doi.
org/10.1787/57b50a4b-en (accessed on 5 January 2023).

See also OECD trade policy brief, Shedding new light on the debate about 
duties on electronic transmissions, December 2019, https://issuu.com/oecd.
publishing/docs/shedding_new_light_on_the_debate_about_duties_on_e (accessed 
on 5 January 2023).

12 Intergovernmental Panel on clImate change (IPCC), AR5 Climate Change 
2014: Mitigation of Climate Change, 2014, p. 603.
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about it potentially replacing a significant portion of cross-border 
physical goods trade in the coming decades13.

In the context of the Work Programme, four bodies were in-
structed to explore the relationship between existing WTO agree-
ments and e-commerce under the overview of the General Council. 
These are the Councils for Trade in Goods (CTG), Services (CTS) 
and Trade-Related Aspects of Intellectual Property (TRIPS), as well 
as the Committee on Trade and Development (CTD)14. Each of 
these bodies is mandated to explore specific issues under their re-
spective purview. For instance, the CTD is tasked to examine the 
effects of e-commerce on the trade and economic prospects of de-
veloping countries, notably of their small- and medium-sized enter-
prises, among other topics. A “reinvigoration” of the work under 
the Work Programme based on the 1998 mandate was decided by 
the Membership at MC12 in 2022 and MC11 in 2017. The extent to 
which this work will be reinvigorated largely depends on the Mem-
bers’ submissions, proposals and discussions. In this sense, a Facil-
itator – Ambassador Usha Chandnee Dwarka-Canabady of Mauri-
tius – was appointed to coordinate the discussions on the Work Pro-
gramme and the moratorium ahead of MC13. Under this facilita-
tor-led process, several Dedicated Discussions have been organized 
to delve deeper into specific e-commerce related topics identified 
by Members. At the time of drafting this paper, Members had sub-
mitted and discussed several ideas which touch upon various topics 
such as consumer protection in e-commerce, the development di-
mension including bridging the digital divide, further discussions on 
the moratorium, digital industrialization, legal and regulatory frame-
works, as well as e-commerce-related technology transfer15. As men-

13 WTO Document: WT/GC/W/833, (communication by India and South 
Africa). 

14 WTO Document: WT/L/274.
15 See, for instance, WTO Documents: WT/GC/W/855/Rev.1 (communica-

tion by Australia, Canada, Chile, Colombia, Costa Rica, Guatemala, Hong Kong, 
China; Republic of Korea, Mexico, New Zealand, Norway, Peru, the Philippines, Sin-
gapore, Switzerland, Separate Customs Territory of Taiwan, Penghu, Kinmen and 
Matsu; Thailand, the United Kingdom, Ukraine and Uruguay) and WT/GC/W/857 
(communication by India). More submissions are available in the Documents sec-
tion of the WTO’s E-commerce Work Programme webpage, available at: https://
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tioned above, the reinvigoration of the Work Programme mandated 
by Ministers at MC12 must be done “particularly in line with its de-
velopment dimension”; and the work accomplished since then has 
indeed kept development at its core. The Facilitator-led process and 
its series of Dedicated Discussions have provided an opportunity for 
Members to share relevant experiences regarding domestic practic-
es or trade agreements, as well as challenges and opportunities on 
issues which have not necessarily been on the WTO’s multilateral 
e-commerce agenda. 

For the e-commerce and sustainability angle to be fully covered, 
however, the environmental component should also be addressed. 
The issue of e-commerce and environment seems to be largely miss-
ing and the only references to sustainability in the discussions held 
these past years seem to focus on “how digital trade can be a valu-
able tool for Members’ economic growth” or “sustainable coopera-
tion”. There is clearly room for further addressing the links between 
e-commerce and sustainability in this context.

With respect to multilateral discussions in other WTO bod-
ies, on some rare occasions, Members have made reference to 
e-commerce in the Committee on Trade and Environment (CTE), 
which is not one of the bodies with a mandate under the Work Pro-
gramme on Electronic Commerce. While there is no specific agree-
ment dealing with the environment, WTO rules allow Members to 
adopt – under certain conditions – trade-related measures aimed 
at protecting the environment. There is no structured discussion as 
such in this forum on e-commerce and sustainability, but some rel-
atively recent statements are worth highlighting. In March 2020, 
the Group of Least Developed Countries (LDC), represented by 
Chad, noted that “environmental issues were cross-cutting issues 
affecting many areas, including […] e-commerce”16. Notably, the 

www.wto.org/english/tratop_e/ecom_e/ecom_work_programme_e.htm (accessed 
on 16 August 2023). See also, for a recap of the first Dedicated Discussion which 
focused consumer protection, the following link: WTO, Members’ discussion on e-
commerce work programme highlights importance of consumer protection, 26 Jan-
uary 2023, https://www.wto.org/english/news_e/news23_e/ecom_26jan23_e.htm 
(accessed on 16 August 2023). 

16 WTO Document: WT/CTE/M/68, p. 31. 
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LDC Group was in favor of such a cross-cutting discussion and 
wished to see the environment dimension become a “priority in all 
relevant WTO agreements”. The following year, Canada reported 
to the broader Membership on a multi-stakeholder workshop held 
in the midst of the pandemic under the title “E-commerce and Cli-
mate Change in the COVID-19 Era: A game changer for the green 
economic recovery?”17. These observations are pertinent to the de-
bate and can be summarized in three points. First, digital technol-
ogies have both direct and indirect effects on carbon emissions. 
While the direct effects are quite clear (e.g., the energy needed 
to power data centers), the effects of digitalization on other sec-
tors and activities (e.g., transport and packaging) are rather com-
plex. Second, efforts to quantify e-commerce’s carbon footprint 
ought to bear in mind the “substitution effect”, i.e., by asking what 
would happen in the absence of e-commerce. For instance, would 
the increase in energy use and emissions from more last-mile de-
livery be offset by the reduction of customers having to drive to 
shops? Third, as relevant discussions on the nexus between trade 
and climate change proceed at the WTO, development consider-
ations should remain central. Canada and France, who had co-or-
ganized this event in partnership with the International Chamber 
of Commerce (ICC), expressed their readiness to organize future 
events and explore relevant issues relating to the environment di-
mension of trade. 

It would also be useful to connect the dots with respect to other 
relevant bodies at the WTO, and with other international organiza-
tions. For instance, in March 2023, the WTO Committee on Tech-
nical Barriers to Trade (TBT) provided a forum for Members to en-
gage in a thematic session on the regulation of plastics where they 
discussed standards and technical regulations that could contribute 
to addressing climate change challenges18, and also raised specific 

17 WTO Document: WT/CTE/M/70, pp. 29-30. The recording of the event 
is available at: https://www.youtube.com/watch?v=DPcAgJX7Nl4 (accessed on 5 
January 2023).

18 WTO, Members share experiences on environmental regulations, standards 
for climate and plastics, 10 March 2023, https://www.wto.org/english/news_e/
news23_e/tbt_10mar23_e.htm (accessed on 30 March 2023).
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trade concerns19 with respect to a variety of product areas, including 
electrical and electronic equipment. Furthermore, within the Facil-
itator-led process under the Work Programme, Members have also 
repeatedly emphasized the importance of using the WTO’s conven-
ing power to enhance collaboration with other stakeholders, includ-
ing other international organizations and business. In that regard, a 
workshop with relevant international organizations was held in June 
2023 and focused on some of the specific topics covered in the Dedi-
cated Discussions20. This allowed WTO Members to hear from these 
institutions on their work on various e-commerce topics and on pro-
grammes aimed at helping developing economies benefit from digi-
tal trade. Below, this paper sets out concrete suggestions to further 
enhance multistakeholder cooperation on e-commerce and sustaina-
bility, including its environmental component. 

2.2.  The plurilateral track

Since 2017, subsets of WTO Members have been advancing 
work in a “less-than-multilateral” setting on certain issues they con-
sider essential for the XXIst century trade landscape. Discussions 
have been advancing on electronic commerce; investment facilita-
tion for development; on micro, small and medium-sized enterprises 
(MSMEs); on trade and gender; on domestic regulation in services 
trade; and, more recently on trade and environmental sustainability 
as well as plastics trade and plastics pollution. Even if these plurilat-
eral initiatives are open to all members, the number of participants 
in each one is different, and each is at a different stage of progress 
in discussions. It should also be noted that, thus far, not every initi-
ative has spelled out the objective of agreeing on new rules to be in-
corporated into the WTO framework. 

19 Members may use multilateral settings such as the TBT Committee to raise 
trade concerns with respect to specific measures adopted by other Members which 
may affect their trade. These discussions may be helpful in mitigating trade tensions 
through dialogue among Members.

20 WTO, DG Okonjo-Iweala: E-commerce has emerged as major force in 
global economic output, trade, 2 June 2023, https://www.wto.org/english/news_e/
news23_e/ecom_02jun23_e.htm (accessed on 16 August 2023). 
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Within the Joint Statement Initiative (JSI) on electronic com-
merce, co-convened by Australia, Japan and Singapore, 89 Mem-
bers are seeking to “achieve a high standard outcome that builds on 
existing WTO agreements and frameworks with the participation 
of as many WTO members as possible”21. They are currently nego-
tiating a new set of rules on the basis of a draft consolidated nego-
tiating text22. The proposals in the draft are generally inspired by 
Members’ experiences in domestic regulation on e-commerce or by 
language taken from their Free Trade Agreements containing e-com-
merce provisions. Since their launch in January 2019, the negotia-
tions have reached an advanced stage, with a high degree of con-
vergence achieved on several provisions. The co-conveners are con-
sidering how to accelerate the pace of negotiations with the aim of 
“reaching substantial conclusions” in 202323.

With respect to e-commerce and sustainability, there are no ex-
plicit references or draft provisions covering this issue within the 
e-commerce JSI. Still, some elements are worth highlighting. First, 
a draft Preambular language proposes to reaffirm Members’ right to 
regulate to achieve “legitimate policy objectives” such as “the pro-
tection of human, animal or plant life or health, social services, pub-
lic education, safety, the environment including climate change”, 
among others24. Several Members have also noted that they would 
expect security, general and prudential exceptions to apply in the 
JSI. At this stage of the negotiations, however, further discussions 
are still needed on the scope of the agreement and general provisions 
including the preamble, definitions and exceptions. Second, some of 
the articles – whether finalized or still subject to negotiations – may 
be relevant in the context of e-commerce and sustainability talks, 
even if no such link has yet been clearly established by participants 

21 As of February 2023, the number of participants is 89, accounting for over 
90 percent of global trade.

22 At the time of writing this paper, the latest revision of the text was circulated 
in August 2023 in WTO Document: INF/ECOM/62/Rev.4.

23 WTO, E-commerce negotiators vow to intensify work in coming year, 1 
December 2022, https://www.wto.org/english/news_e/news22_e/ecom_02dec22_e.
htm#:~:text=At%20their%20last%20meeting%20of,bridge%20differences%20
on%20text%20proposals (accessed on 5 January 2023).

24 WTO Document: INF/ECOM/62/Rev.4, p. 50.
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in their discussions. One such example is the issue of “unsolicited 
commercial messages,” commonly known as spam. Among the en-
vironmental costs mentioned in UNCTAD’s 2022 Outcome Report 
on its E-commerce Week, there is a reference to the impact of spam 
e-mails and related carbon dioxide (CO2) emissions25. Within the JSI 
on e-commerce, participants have agreed on a specific provision on 
the issue of unsolicited commercial messages26. The aim of this pro-
vision is to minimize the amount of spam messages in e-commerce. 
This is interesting not only from a consumer trust angle, but such 
regulations may also lead to positive outcomes for the environment, 
when examined through an e-commerce and sustainability lens. Un-
der such a lens, one may also analyze the sustainability impact of 
other provisions in these negotiations, such as paperless trading, 
electronic contracts as well as open government data. One should 
also bear in mind the impact of existing trade agreements (whether 
regional or bilateral), which may contain relevant e-commerce pro-
visions that are bound to have a positive impact from a sustainability 
perspective. Third, as mentioned above, the WTO Director-General 
sees the Trade and Environmental Sustainability Structured Discus-
sions (TESSD) as a pioneer initiative to search for more concrete 
actions to drive the trade and environment agenda. As of December 
2022, 74 Members are participating in these discussions, represent-
ing around 85 percent of world trade. TESSD participants shared a 
Ministerial Statement in December 202127 in which they note ongo-
ing efforts to “address and promote dialogue and information shar-
ing at the WTO” on a variety of issues where trade, environmental 
and climate policies intersect, including on “facilitating access to 
green technology”. They also agreed to “[i]dentify and compile best 
practices, as well as explore opportunities for voluntary actions and 

25 UNCTAD, 2022 Outcome Report: Data and Digitalization for Development, 
16 September 2022, p. 20, https://unctad.org/system/files/information-document/
eWeek-2022-Outcome-Report-FINAL.eng_.pdf (accessed on 5 January 2023). Gerry 
McGovern cites estimates of 120 trillion spam emails sent every year, creating around 
36 million tons of CO2 emissions.

26 WTO, E-commerce negotiations: Members finalise ‘clean text’ on unsolicited 
commercial messages, 5 February 2021, https://www.wto.org/english/news_e/
news21_e/ecom_05feb21_e.htm (accessed on 5 January 2023). 

27 WTO Document: WT/MIN(21)/6/Rev.2.
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partnerships to ensure that trade and trade policies are supportive of 
and contribute to […] promoting and facilitating access to environ-
mental goods and services, including encouraging the global uptake 
of new and emerging low-emissions and other climate-friendly tech-
nologies”. At a 2022 end-of-year stocktake meeting, participants re-
ported on ongoing work and signalled relevant priorities for con-
crete action28. Summaries of these discussions have been shared29. 
Although no explicit mention of e-commerce is made, they report on 
experience sharing exercises and discussions relating to e-waste and 
electronics. Finally, one could examine potential synergies with the 
Informal Dialogue on Plastics Pollution and Environmentally Sus-
tainable Plastics Trade, which seeks to complement discussions in 
the CTE and in other relevant fora30.

3.  Charting a path forward for e-commerce and sustainability

The previous section illustrated the institutional potential of the 
WTO to shed more light on the topic of e-commerce and sustain-
ability. For this issue to advance in a meaningful manner, efforts 
should first be made to work across silos and bridge certain political 
differences between Members. In addition, efforts should not lim-
it themselves to the WTO, given that e-commerce and sustainabil-
ity transcends disciplinary and organizational boundaries. Creating 
the requisite conditions for a comprehensive examination of e-com-
merce and sustainability requires a multistakeholder approach. Fi-
nally, measuring e-commerce has been a difficult task these past 
years and is a challenge that remains to be fully addressed. This is 
also an issue which requires attention, in order to allow for sound 
policy-making including from a sustainability viewpoint. 

28 WTO, Members take stock of sustainability discussions, signal priorities 
for concrete action, 2 December 2022, https://www.wto.org/english/news_e/
news22_e/tessd_02dec22_e.htm (accessed on 5 January 2023).

29 WTO Document: INF/TE/SSD/R/14.
30 See, WTO, Plastics pollution and environmentally sustainable plastics 

trade, https://www.wto.org/english/tratop_e/ppesp_e/ppesp_e.htm (accessed on 
30 March 2023). 
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3.1.  Connecting the dots and building bridges at the WTO

At the Twenty-Seventh United Nations Conference on Climate 
Change (COP 27) in Sharm el-Sheikh, Egypt, the WTO present-
ed its flagship publication: The World Trade Report (WTR)31. The 
2022 edition of the report focuses on climate change and interna-
tional trade, and underscores the role trade can play in acting as 
a cornerstone for climate action. The WTO Secretariat’s role as 
a knowledge and research hub on issues relating to international 
trade was highlighted. This is one area where the organization can 
take certain initiatives without necessarily requiring a formal deci-
sion by Members. In this publication, there is a paragraph on the 
potential role of digital services in the reduction of carbon emis-
sions (e.g. teleconferencing may reduce demand for business-relat-
ed flights) as well as a footnote which raises the issue of improv-
ing energy efficiency in data centers to contribute to “low-carbon 
digitalization”32. Past World Trade Reports have also touched up-
on issues relating to e-commerce and sustainability. However, cov-
erage of this relation remains sparse, which makes it more difficult 
to have a comprehensive understanding of the topic. For example, 
WTR 2018 delved into how digital technologies are transforming 
global commerce, including e-certification and electronic traceabil-
ity of agricultural products or how digital technologies may help 
farmers in risk mitigation through tools such as weather informa-
tion services33. It also refers to studies which highlight challenges 
pertaining to data centers’ energy consumption34. A first suggestion 
would be for the WTO Secretariat to undertake further research 

31 WTO, News Item, Trade must be a cornerstone of climate action, urges 
World Trade Report released at COP27, 7 November 2022, https://www.wto.org/
english/news_e/news22_e/publ_07nov22_e.htm (accessed on 5 January 2023).

32 WTO, World Trade Report 2022: Climate Change and International Trade, 
2022, p. 111 and p. 115, https://www.wto.org/english/res_e/booksp_e/wtr22_e/
wtr22_e.pdf (accessed on 5 January 2023).

33 WTO, World Trade Report 2018: The future of world trade: How digital 
technologies are transforming global commerce, 2018. See for instance p. 81 and p. 
161, https://www.wto.org/english/res_e/publications_e/world_trade_report18_e.
pdf (accessed on 5 January 2023).

34 WTO, World Trade Report 2018, p. 100.
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on e-commerce and sustainability by examining the issue via a one-
stop approach, for instance through a publication or via a dedicat-
ed web portal, which may include a space for suggestions from ac-
ademics and practitioners. 

Beyond the role of the Secretariat, Members also have a role to 
play in building bridges between discussions on e-commerce and 
those on sustainability within the organization. The first part of the 
paper showed that, as of early 2023, these two issues were still be-
ing discussed in silos, despite their many links. In the future, the 
synergies between the TESSD, the Informal Dialogue on Plastics 
Pollution and the e-commerce initiatives could be further exploit-
ed. Multilateral discussions within the Work Programme on Elec-
tronic Commerce as well as with respect to the moratorium may 
also play a part in examining the link between e-commerce and 
sustainability. Throughout these exchanges, particular attention 
should be placed on relevant opportunities and challenges faced 
by developing and least developed countries. Adding new topics 
within the multilateral framework might also be difficult, given the 
mandate Members agreed to in 1998, a mandate which does not 
mention the environment perspective but places emphasis on the 
development aspect of e-commerce. Such challenges must be borne 
in mind. Nonetheless, one cannot dissociate environmental and de-
velopment concerns. There is certainly room for a Member (or a 
group of Members) sharing a communication within the E-com-
merce Work Programme on the importance of the sustainability 
aspect of e-commerce – similar to what Canada has done within 
the CTE. Another route to discuss this topic would be within the 
plurilateral framework, albeit with a more limited – but still very 
relevant – number of participants. Although the TESSD and the In-
formal Dialogue on Plastics Pollution initiatives do not seem to be 
geared toward creating new rules for the time being – unlike their 
e-commerce counterpart – the inherent flexibility with which dis-
cussions are conducted within this setting should allow for space to 
discuss sustainability and e-commerce in a productive manner. Rel-
evant new proposals may also be submitted within the e-commerce 
JSI, be it regarding a preambular/recognition language on this top-
ic or as a standalone article. Ultimately, however, broader discus-
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sions will be required with respect to how the JSI’s legal architec-
ture issue is handled. The question of how best to incorporate the 
negotiations’ outcome into the WTO framework is still pending35. 
In addition, a group of non-participating Members have criticized 
the very nature of plurilateral initiatives and have stressed that the 
principle of consensus-based decision-making in the WTO ought 
to be respected36. That being said, WTO Members should share a 
common purpose on the twin objectives of (i) further opening and 
regulating e-commerce and (ii) using trade policy as a tool to miti-
gate climate change. 

3.2.  Beyond the WTO: creating the conditions for a comprehen-
sive examination of e-commerce and sustainability

Connecting the dots and building bridges on this issue will be 
possible if the requisite conditions are in place for a comprehen-
sive examination of the links between e-commerce and sustainabili-
ty. A dedicated Task Force should be established with the aim of ex-
amining the relationship between e-commerce and sustainability, as 
well as discussing relevant policies and measures. Such a Task Force 
should be composed of different actors relevant in the discussion – 
without the formality of an institutional WTO body, and with flexi-
ble arrangements.

Given the breadth and complexity of issues that may be covered 
in a discussion of the links between e-commerce and sustainability, 
one cannot expect an international organization to act alone in the 
process of examining and mapping out such links. In fact, there is al-
ready a wide diversity of actors who contribute to advancing relevant 
work, albeit currently mostly in an isolated manner. There is merit 
in increasing opportunities for exchange of views and coordination 
where synergies are possible amongst those actors. This might re-

35 With this in mind, JSI participants have been discussing a range of potential 
legal pathways, including via Annex 1 to the Marrakesh Agreement; Annex 4; 
scheduling; and GATS Articles V and VII.

36 WTO Document: WT/GC/W/819/Rev.1 (communication by India, Namibia 
and South Africa).
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quire increased procedural flexibility at the WTO, in the sense that 
opportunities must be given to raise new trade topics for the organi-
zation to remain fit-for-purpose by addressing 21st century realities. 
While this does not necessarily have to entail new commitments to 
be negotiated and adopted by Members, it will maximize the role of 
the WTO as a forum to exchange views and experiences and coor-
dinate the work of various organizations. This is where the conven-
ing power of the WTO Director General may come into play i.e., to 
invite key actors to take part in multistakeholder discussions. In a 
first stage, this Task Force on E-commerce and Sustainability may 
include the WTO, UNCTAD, the OECD, the World Bank and the 
International Telecommunications Union (ITU). Subsequently, oth-
er actors may be called in to advance work on specific questions in 
their respective purview. 

Tab. 1. Non-Exhaustive List of Potential Actors to Kick-start Discussions on 
E-commerce and Sustainability.

Institution(s) Relevant Work on E-commerce and Sustainability

CITES The Convention on International Trade in Endangered Species of 
Wild Fauna and Flora (CITES) has a role to play. The joint publica-
tion with the WTO entitled “Enhancing Cooperation for Sustainable 
Development” clearly highlights the mutually supportive role that 
global trade and environmental regimes can play in fulfilling com-
mon objectives such as sustainability37. A typical example would be 
the role played by real-time data flows and e-permits which make it 
easier to detect potentially illegal or unsustainable trade in wildlife.

ICC In 2021 the International Chamber of Commerce (ICC) published 
a report with the ambition to define and set common standards 
for sustainable trade and trade finance38. Synergies with the e-com-
merce sector may be worth exploring, as well as the role played by 
digitalization to effectively implement the framework.

37 CITES and the WTO, Enhancing Cooperation for Sustainable Development 
(2015), https://www.wto.org/english/res_e/publications_e/citesandwto15_e.htm 
(accessed on 31 March 2023).

38 See, for instance, a 2022 review of the programme which was launched in 
September 2021. ICC, ICC Standards for Sustainable Trade and Sustainable Trade 
Finance, November 2022, https://iccwbo.org/content/uploads/sites/3/2022/11/
icc-standards-for-sustainable-trade-trade-finance-wave-1-framework-nov22-
vcompressed.pdf (accessed on 5 January 2023). 
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IMF, OECD 
and WTO

The International Monetary Fund (IMF) and the OECD, together 
with the WTO, have carried out extensive work on the issue of meas-
uring digital trade. Discussions regarding the measure of e-commerce 
are ongoing, as illustrated by the joint publication by these three or-
ganizations39. There is an increasing need to address existing statis-
tics-related challenges pertaining to e-commerce that may ultimately 
also have an impact on the advancement of work on sustainability. 

ITC The International Trade Centre (ITC) has been working with busi-
nesses and governments on solutions to help address challenges 
faced by small companies in developing and least developed coun-
tries when it comes to participating in, and benefiting from, e-com-
merce. Among its many relevant activities, the ITC’s e-commerce 
platform provides as set of useful tools including informative dash-
boards on e-commerce marketplace characteristics, cost calculators 
and sales tracking tools, sharing of best practices, among others40. 

ITU The ITU has developed international standards contributing to the 
environmental sustainability of the ICT sector, as well as other in-
dustry sectors applying ICTs as enabling technologies to increase ef-
ficiency and update their service offer. Recent activities by the ITU 
have focused on the environmental implications of 5G networks41, 
as well as the assessment and measurement of the environmental 
efficiency of AI, data centers and emerging technologies42. More 
specifically, ITU-T Study Group 5 on Electromagnetic fields (EMF), 
environment, climate action, sustainable digitalization and circular 
economy may provide some insight on relevant standards or guide-
lines under works. Additionally, the ITU/UNESCO Broadband 
Commission for Sustainable Development has previously worked 
on the link between ICT and climate action43.

39 OECD, IMF and WTO, Handbook on Measuring Digital Trade (Version 
2), 2023, https://www.oecd.org/sdd/its/handbook-on-measuring-digital-trade.htm 
(accessed on 15 August 2023).

40 ITC, E-commerce, https://intracen.org/resources/tools/e-commerce (ac-
cessed on 31 March 2023).

41 See, for instance, ITU, Setting Environmental Requirements for 5G, 
https://www.itu.int/en/ITU-T/climatechange/Pages/ictccenv.aspx (accessed on 5 
January 2023).

42 See, for instance, ITU, Working Group 2: Assessment and Measurement 
of the Environmental Efficiency of AI and Emerging Technologies, https://www.
itu.int/en/ITU-T/focusgroups/ai4ee/Pages/WG2deliverables.aspx (accessed on 5 
January 2023).

43 See, for instance, broadband commISSIon For SuStaInable develoPment, The 
Broadband Bridge: Linking ICT with Climate Action for a Low-Carbon Economy, 
April 2012, https://www.broadbandcommission.org/publication/the-broadband-
bridge/ (accessed on 5 January 2023).
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UNCITRAL The United Nations Commission on International Trade Law (UN-
CITRAL) plays a key role in developing a cross-border legal frame-
work for the facilitation of international trade and investment. With 
this objective in mind, it helps prepare and promote the use and the 
adoption of certain instruments – legislative or non-legislative – in 
a number of key areas of commercial law. UNCITRAL Working 
Group IV focuses on e-commerce, and has contributed to the devel-
opment of several Model Laws which are factored in by many gov-
ernments in the development of their domestic legal frameworks. 
Typical examples include the 1996 Model Law on Electronic Com-
merce, the 2001 Model Law on Electronic Signatures, and the 2016 
Model Law on Electronic Transferable Records. 

UNCSTD The United Nations Commission on Science and Technology for 
Development (CSTD) is a subsidiary of the UN Economic and So-
cial Council (ECOSOC). UNCTAD services the CSTD, which holds 
an annual intergovernmental session for discussion on timely and 
pertinent issues affecting science, technology, and development. 
The draft resolutions that the CSTD prepares for ECOSOC cover 
a range of issues, including internet access, ICTs, and technologies 
relevant in achieving UN SDGs, including mitigating and adapting 
to climate change44. 

UNCTAD The work by UNCTAD is of specific interest, considering their ex-
pertise and events they have organized, including during the 2022 
E-commerce Week. During one of the sessions on “Global and re-
gional trade negotiations on e-commerce: What is at stake for devel-
opment?”, one of the key recommendations made was for multilat-
eral institutions, including UNCTAD, to contribute to “developing 
and implementing national strategies and a regulatory framework 
on digitalization and data for sustainable development”45.

UN EMG The United Nations Environment Management Group (EMG) which 
consists of several agencies, programmes and organs of the United 
Nations, has published report on the UN’s System-wide Response 
to Tackling E-waste46. Subsequently, several organizations signed a 
Letter of Intent in 2018 as a basis for collaboration and coordination

44 UNCTAD, Commission on Science and Technology for Development, 
https://unctad.org/topic/commission-on-science-and-technology-for-development 
(accessed on 5 January 2023). 

45 UNCTAD, 2022 Outcome Report: Data and Digitalization for Development, 
16 September 2022, p. 18, https://unctad.org/system/files/information-document/
eWeek-2022-Outcome-Report-FINAL.eng_.pdf (accessed on 5 January 2023).

46 un envIronment management grouP, United Nations System-wide Re-
sponse to Tackling E-waste, 2017, https://unemg.org/images/emgdocs/ewaste/E-
Waste-EMG-FINAL.pdf (accessed on 5 January 2023).
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on system-wide support for e-waste management and the creation 
of an E-waste Coalition47. After a dedicated discussion on this topic, 
the WTO could even envisage joining the E-waste Coalition which 
already brings together ten other international organizations, thus 
giving it a leading role in addressing one of the major environmen-
tal challenges linked to e-commerce and sustainability.

World Bank The World Bank has accomplished relevant research on e-com-
merce, including analytical studies that attempt to bring more evi-
dence to bear on the discussion about its development benefits48. It 
has also endeavored to advance work on the measurement e-com-
merce through research and by suggestions some ways forward in 
terms of generating an increased supply of policy-relevant data and 
analysis49.

WCO The World Customs Organization (WCO) has also accomplished 
pertinent work on e-commerce. It developed a Framework of 
Standards on Cross-Border E-Commerce in 2018, which it updated 
in 2022. This Framework “sets forth the principles and the stand-
ards the implementation of which will ensure that Customs support 
the growth of cross-border E-Commerce, while ensuring national 
safety and security and contributing to the facilitation of legitimate 
trade”50.

47 Letter of Intent, Paving the way for Coordination and Collaboration on 
UN System-wide Support for E-waste Management, March 2018, https://unemg.
org/wp-content/uploads/2019/07/FINAL_Letter-of-Intent-E-waste_WSIS_2019.
pdf (accessed on 5 January 2023). Signatories include the International Telecom-
munications Union, United Nations University, United Nations Industrial Devel-
opment Organization, United Nations Environment Programme, the Secretariat 
of the Basel, Rotterdam and Stockholm, Conventions, International Labour Or-
ganization, United Nations Human Settlements Programme, International Trade 
Centre, United Nations Institute for Training and Research, and the World Health 
Organization.

48 world bank and alIbaba grouP, E-commerce Development: Experience 
from China: Overview, Washington, D.C.: World Bank Group, 2019, https://
documents.worldbank.org/en/publication/documents-reports/documentde-
tail/823771574361853775/overview (accessed on 5 January 2023). 

49 m.J. FerrantIno, e.e. koten, The Measurement and Analysis of E-Commerce: 
Frameworks for Improving Data Availability, Washington, World Bank Group, 
2019, http://documents.worldbank.org/curated/en/927771578286460819/The-
Measurement-and-Analysis-of-E-Commerce-Frameworks-for-Improving-Data-
Availability (accessed on 5 January 2023).

50 WCO, Framework of Standards on Cross-Border E-Commerce, June 
2022 edition, https://www.wcoomd.org/-/media/wco/public/global/pdf/topics/
facilitation/activities-and-programmes/ecommerce/wco-framework-of-standards-
on-crossborder-ecommerce_en.pdf (accessed on 31 March 2023).
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WEF The World Economic Forum (WEF) could be called in to share 
insights on initiatives that are relevant to the e-commerce and sus-
tainability discussion. This may include shedding light on elements 
contained in the 2022 joint WTO-WEF “TradeTech” publication, 
such as the benefits linked to digital identity and traceability of 
physical and digital products for sustainability purposes, as well as 
other practical solutions to advance inclusive growth and sustaina-
ble development in digital trade51.

WIPO World Intellectual Property Organization (WIPO) has done perti-
nent work, including via its Global Challenges programme, which 
brings together a variety of stakeholders to explore issues related 
to green technologies and the environment. For instance, it hosts 
the WIPO Green platform aimed at promoting innovation and 
diffusion of green tech and analyzing IP-related issues to facilitate 
international policy dialogue52. It also includes a digital database 
of more than 120,000 green technologies in sectors such as ener-
gy, water and transportation. Moreover, WIPO launched its Green 
Technology Book in 2022, a publication which examines concrete 
solutions for climate change adaptation53. Inviting WIPO to present 
relevant work may add value to any future event to be organized on 
e-commerce and sustainability. 

WMO Discussions with the World Meteorological Organization (WMO) 
may also be pertinent, given their role in exploring new technologies 
and their relevance for public weather services including via the use 
of AI approaches. For example, the Extraordinary World Meteor-
ological Congress held in 2021 approved the WMO Unified Data 
Policy Resolution with a view strengthen the world’s weather and 
climate services through a systematic increase in observational data 
and data products from across the globe54. This is an important feat 
given the surging demand for weather, climate and water monitoring 
and prediction data to support essential services needed by multiple 
sectors, in the face of climate change, the increasing frequency and 
impact of extreme weather, and implications for food security.

51 WTO and WEF, The Promise of TradeTech: Policy Approaches to Harness 
Trade Digitalization, 2022, p. 42, https://www.wto.org/english/res_e/booksp_e/
tradtechpolicyharddigit0422_e.pdf (accessed on 5 January 2023).

52 WIPO, WIPO GREEN – The Marketplace for Sustainable Technology, 
https://www3.wipo.int/wipogreen/en/ (accessed on 5 January 2023).

53 WIPO, Green Technology Book 2022 Solutions for climate change 
adaptation, WIPO Publications, https://www.wipo.int/en/green-technology-book/ 
(accessed on 5 January 2023). 

54 See, for instance, WMO, WMO Unified Data Policy Resolution (Res.1), 
https://public.wmo.int/en/our-mandate/what-we-do/observations/Unified-WMO-
Data-Policy-Resolution (accessed on 5 January 2023). 
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WSC The World Standards Cooperation (WSC) is a high-level collabora-
tion between the IEC (International Electrotechnical Commission), 
ISO (International Organization for Standardization) and ITU (In-
ternational Telecommunication Union), with the aim of preserving 
their common interests in strengthening and advancing the vol-
untary consensus-based International Standards system. Much of 
what is done under the umbrella of the WSC and its members has a 
relevance to the digital landscape. Such cooperation has resulted in 
various standards. For instance, the MPEG which has contributed 
to the development of standards for coded representation of digital 
audio, video, 3D Graphics and genomic data.

As the above table shows (Tab. 1), e-commerce and digitaliza-
tion are cross-cutting in nature and have already involved a variety 
of actors. They interact with various sectors, which makes it com-
plex, at first, to identify what the relation between e-commerce and 
sustainability may entail in terms of trade rules. As such, it may be 
helpful within this multistakeholder Task Force to start defining the 
contours of what e-commerce and sustainability may encompass. 
The table below (Tab. 2) is a non-exhaustive list of topics that have 
been raised in various fora and may be addressed by a Task Force. 
The interest of such a Task Force would therefore also be to better 
coordinate action among international actors on these issues, and 
avoid duplication of work, defining which institution might be more 
competent to address individual issues under their respective ambit. 

Tab. 2. Potential Topics to Fuel Discussions on E-commerce and Sustainability.

Item Topic
1. Climate, energy and e-commerce, including a potential cost-benefit exami-

nation of both the direct and indirect effects of e-commerce related activities 
on the environment, bearing in mind e-commerce’s substitution effect. This 
may include specific discussions on energy consumption and greenhouse gas 
emissions resulting from (i) data centers, (ii) technologies such as blockchain 
and 3D printing, and (iii) specific online activities such as electronic messag-
ing (including spams) and digital entertainment (including streaming services 
and videogames). This may also include a discussion on the link between 
electronic transmissions and the environment, bearing in mind their impact 
on transportation and production networks, as well as energy consumption.

2. Crises and e-commerce, including the role played by e-commerce in sus-
tainably responding to the COVID-19 pandemic to enable access to certain 
critical goods.
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3. Data, including how facilitating access to and reuse of data can contrib-
ute to achieving sustainability objectives. This may cover the potential for 
high-value environmental data to help stimulate the creation and diffusion 
of value-added digital products and services.

4. Development-related issues, including the opportunities, challenges and 
needs of developing and least developed countries linked to e-commerce 
and sustainability. More specifically, discussions could focus on how rel-
evant international organizations may unite their forces to help build the 
necessary capacity for these countries to develop key digital infrastructure 
and better harness new digital realities. 

5. E-agriculture, including (i) how digital tools and processes such as the 
use of artificial intelligence, information and communication technologies 
(ICTs), e-certification, electronic traceability of products can contribute to 
a more sustainable agriculture and help combat food insecurity and (ii) 
its role in driving economic growth, raising incomes and improving live-
lihoods among rural communities, and ultimately its contribution to the 
achievement of relevant UN SDGs.

6. E-government, including how simplified electronic processes, ICTs and a 
paperless trading environment may enhance governments’ ability to fulfil 
their sustainability objectives.

7. E-health, including how healthcare practices supported by electronic pro-
cesses and communication may enhance the ability of health systems to 
fulfil their sustainability objectives. 

8. E-learning, remote working and tele-working, including whether they can 
contribute to shaping a more sustainable future and how they can be rele-
vant to fulfilling UN SDGs.

9. E-waste, including the sustainability impact of encouraging the production 
of products with longer life-cycles and recycling, as well as how this can be 
relevant to fulfilling UN SDGs.

10. Emerging technologies in areas related to e-commerce and sustainability, 
including on the 5th generation of mobile networks (5G), 3D printing tech-
nology, artificial intelligence (AI), blockchain, the Internet of Things (IoT), 
quantum information technologies, among others. In particular, there may 
be considerations to be made on the use such technologies for a more ef-
ficient management of resources and control greenhouse gas emissions.

11. Measures, policies and standards adopted by Members and other interna-
tional institutions, and their relationship with e-commerce and sustainability. 
This could, for instance, entail discussions on standards adopted under the 
WSC, UNCITRAL or WCO, among others, and their relevance to e-com-
merce and sustainability. One may also wish to hold discussions on the link 
between carbon taxes and e-commerce, such as (i) whether the products 
targeted by those taxes (e.g., plastics and certain metals) ultimately have an 
impact on e-commerce activities, and (ii) whether there is an optimal sharing 
of data to help track and reduce the carbon footprint of targeted products.

12. Retail e-commerce, including ways to ensure a more sustainable global 
value chains whilst satisfying consumer demand.
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Increased coordination amongst international actors resulting 
from the work undertaken by this Task Force would pave the way 
for more concrete policies to be discussed – and eventually negotiat-
ed – by governments. One could conceptualize a set of policy discus-
sions on e-commerce’s developmental and environmental aspects, as 
twin sustainability objectives.

4.  Policy considerations for an e-commerce and sustainability 
package (ESP)

The WTO DG stressed that “[a]n open, transparent, rules-
based trading system remains crucial for driving economic develop-
ment and addressing global problems like climate change”55. These 
overarching principles must remain central to any policy discussion 
on e-commerce and sustainability. The elements below may be con-
sidered with a view to creating a comprehensive e-commerce and 
sustainability package (ESP).

4.1.  An agreement on e-commerce: a catalyst for sustainability

The first step to an ESP would be an Agreement on E-com-
merce, which can act as a catalyst for sustainability. It is difficult to 
envisage the promotion of economic development and environmen-
tal sustainability in and through e-commerce without having a basis 
to work on in the first place. Indeed, if e-commerce is to work for 
development and for the environment, there must a priori be work 
on how it can be opened and regulated. This is in line with the prac-
tice of progressively deepening trade relations among Members, be-
yond traditional trade issues such as trade in goods and services. 

Enabling the advancement of negotiations on e-commerce with-
in the JSI – including on a framework governing data-related is-
sues – would provide participants with a common basis on which 

55 Ngozi Okonjo-Iweala interviewed by anne o. krueger, The Trade Agenda 
Today, Project Syndicate, 30 September 2022, https://www.project-syndicate.org/
onpoint/trade-after-pandemic-russias-war-in-ukraine-by-ngozi-okonjo-iweala-and-
anne-o-krueger-2022-09 (accessed on 30 January 2023). 
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they can collectively advance regarding the e-commerce and sus-
tainability agenda. As the WTO DG put it, these “negotiations are 
breaking new ground worldwide in that they are the first initiative 
to bring so many members to the negotiating table on such a com-
prehensive list of e-commerce-related issues”56. Despite the ambi-
tious objective set to substantially conclude their negotiations by 
the end of 2023, an important step would logically remain if the 
initiative is to effectively address e-commerce from a sustainability 
angle. Members would need to assess further how e-commerce can 
facilitate or undermine sustainability objectives, and consequently 
what sort of trade policies would be required to enhance the facilita-
tion or avoid the undermining. This could be done through recogni-
tion statements, as well as enhanced commitments balanced by ade-
quate exceptions/flexibilities. In addition to the development side of 
sustainability within the negotiations, participants should look into 
concrete environmental aspects of their work. As highlighted above 
in this paper, this may include references to the environmental im-
pact of disciplines such as spam, paperless trading, or open govern-
ment data, as well as working across silos by leveraging the TESSD 
initiative to feed into the e-commerce and sustainability discussions. 

4.2.  Beefing up the development toolbox in the context of e-com-
merce

Development is a core feature of the 1998 Work Programme on 
E-commerce. In fact, WTO Members were tasked to take into ac-
count “the economic, financial, and development needs of develop-
ing countries” when examining trade-related issues relating to global 
electronic commerce57. On top of ongoing multilateral discussions, 
efforts should continue with a view to encouraging non-participat-
ing WTO Members – mostly developing countries and LDCs – to 
join the JSI negotiations. Achieving universality in the JSI should be 

56 WTO, Co-convenors of e-commerce negotiations review progress, reflect 
on way forward, 6 July 2023, https://www.wto.org/english/news_e/news23_e/
jsec_06jul23_e.htm (accessed on 16 August 2023).

57 See WTO Document: WT/L/274.



E-Commerce and Sustainability 365

the aim, and different levels of commitment and obligations could 
be envisaged. Development and environment are issues which tran-
scend borders and thus require collective action. To support develop-
ing countries, the co-conveners of the initiative, together with Swit-
zerland, have launched in 2022 an “E-commerce Capacity Building 
Framework” which brings together a range of capacity building ef-
forts to support developing and least developed Members’ partic-
ipation in the e-commerce JSI, including funding for training and 
technical assistance58. Technical assistance is critical, but addition-
al support is required through other means. Work must continue to 
advance other aspects of development, such as accepted timeframes 
and flexibilities for the implementation of targeted articles; an incen-
tive which may help attract further developing country participation 
(lacking especially among African Members) within the JSI. On a 
more general note, throughout their discussions at the WTO, Mem-
bers have been identifying several other tools that may help trade 
– especially in the context of e-commerce – maximize its contribu-
tion to development. This includes providing sufficient policy space, 
technology transfer, preferential market access, and Aid for Trade. 

- With respect to policy space, this issue is of particular rele-
vance to the moratorium discussion. The belief expressed by some de-
veloping countries here is that such policy space would allow the im-
position of duties in certain circumstances, so as to alleviate concerns 
vis à vis the potential loss of government revenue associated with the 
non-imposition of tariffs on electronic transmission and help bolster 
domestic digital industries. However, a discussion on the moratorium 
and sustainability would be incomplete without further consideration 
of its potential environmental effects. This is discussed further below. 

- With respect to technology transfer, leveraging existing com-
mitments under the TRIPS agreement is crucial. As part of the lat-
ter’s objectives, developed economies ought to provide incentives 
for their businesses to promote the transfer of technology to LDCs, 
so as to enable their diffusion and dissemination. The importance 

58 WTO, E-Commerce JSI co-convenors announce capacity building support, 
https://www.wto.org/english/tratop_e/ecom_e/jiecomcapbuild_e.htm (accessed on 
30 January 2023). 
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of intellectual property matters cannot be overstated when it comes 
to addressing the digital divide and climate change. Relevant dis-
cussions have been held in the WTO, but also in other for a such as 
the UN Framework Convention on Climate Change (UNFCCC), and 
WIPO59. Still, many countries continue to find it difficult to take ad-
vantage of technology transfer. Given today’s sustainability challeng-
es, there is merit in exploring ways to further operationalize technol-
ogy transfer, including in the context of e-commerce. 

- Market access negotiations have been described as a “chal-
lenging” area by JSI’s co-conveners, including due a lack of clarity 
at the current stage on legal architecture, which was elaborated on 
above60. However, the co-conveners stressed that “the initiative needs 
to address market access issues in order to achieve a high standard 
outcome […] [and] should continue to give attention to develop-
ing countries which are facing challenges related to capacity building 
and the digital divide”61. In addition, questions relating to the 1996 
Information Technology Agreement (ITA), its 2015 Extension (ITA 
II) and potential next steps may also come into play in the e-com-
merce and sustainability discussion. This is further detailed below.

- In 2022, e-commerce put forward as a top Aid for Trade pri-
ority among both recipients and donors, which may be explained as 
a result to the COVID-19 pandemic62. Emphasis could be placed on 
further linking e-commerce and sustainability, especially with its en-
vironment aspect, given that environmentally sustainable growth is 
another clear priority in Aid for Trade. This linkage may help bet-
ter integrate e-commerce and sustainability into Aid for Trade, help 

59 See, for instance, WTO, Climate change and TRIPS, https://www.wto.
org/english/tratop_e/trips_e/cchange_e.htm (accessed on 30 January 2023). See 
also, WTO, Technology Transfer, https://www.wto.org/english/tratop_e/trips_e/
techtransfer_e.htm (accessed on 30 January 2023).

60 WTO, E-commerce negotiations: Members finalise ‘clean text’ on unsolic-
ited commercial messages, 5 February 2021, https://www.wto.org/english/news_e/
news21_e/ecom_05feb21_e.htm (accessed on 30 January 2023).

61 WTO, Co-convenors of e-commerce negotiations: We are heartened by 
progress made so far, 16 March 2021, https://www.wto.org/english/news_e/
news21_e/ecom_16mar21_e.htm (accessed on 30 January 2023).

62 WTO, Aid for Trade Global Review: Empowering Connected, Sustainable 
Trade, 2022, https://www.wto.org/english/tratop_e/devel_e/a4t_e/a4tpublication-
gr22_e.htm (accessed on 30 January 2023).
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make up for the paucity of relevant data on this topic, help raise 
awareness among policymakers and improve impact assessments. 

Overall, it is essential for Members to keep a common mind-
set with respect to this development toolbox. Some of the above-
mentioned flexibilities are not meant to become blanket exceptions, 
they must rather be targeted according to each participant’s relevant 
needs. In addition, these flexibilities are not to remain ad vitam ae-
ternam, they should be temporary. The end goal should remain to al-
low every participant to take part in the multilateral trading system 
under the same rules once their respective development level and 
domestic conditions allow it to be the case. Furthermore, helping 
developing and least developed countries build up their digital infra-
structure would benefit developed economies too; they would trade 
with more resilient trading partners and have access to markets that 
still remain untapped. 

4.3.  Considering electronic transmissions’ potential for the envi-
ronment

Members may wish to consider whether it is worth making the 
moratorium on customs duties on electronic transmissions an envi-
ronmental incentive. As mentioned above, no explicit reference has 
yet been made in WTO discussions regarding the link between facil-
itating electronic transmissions and the environmental benefits this 
would induce, given that production and transport costs associated 
with digitized good are significantly diminished or even rendered ir-
relevant. The following policy question should thus be raised: where 
relevant, is there merit in promoting electronic transmissions in lieu 
of traditional physical goods trade, including by continuing the prac-
tice of not imposing customs duties? For example, this would mean 
a more explicit promotion of trade in digital versions of products, to 
the detriment of their physical equivalents. This could also entail the 
adoption of policies to promote the use of 3D printing technologies 
and services, given their potential to supersede a portion of cross-bor-
der physical goods trade in the future. Such policy questions may al-
so be raised within the plurilateral track, given that the JSI negotia-
tions also cover an article on customs duties on electronic transmis-
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sions. Nevertheless, the sustainability perspective would be flawed if 
its development aspect is omitted. Several developing countries con-
tinue to express major concerns especially regarding the moratori-
um’s impact on government revenue; concerns which are exacerbat-
ed by the development of 3D printing. As such, these Members have 
expressed need to preserve policy space, including to build up their 
domestic digital industries. An adequate balancing act is required be-
tween openness of trade in electronic transmissions and the concrete 
elements needed for developing and least developed countries to fully 
reap the benefits of the digital economy. Some of these elements have 
been detailed further above in the development toolbox section. 

4.4.  A Broader and deeper information technology agreement

There is merit in considering a broader and deeper reduction and 
elimination of tariffs on IT products, i.e. by encouraging more par-
ticipants to undertake commitments and by increasing product cov-
erage. The 1996 Information Technology Agreement (ITA) and its 
2015 Expansion both aim at eliminating tariffs on a selection of IT 
products, on a Most-Favored-Nation (MFN) basis. Eighty-two WTO 
Members – representing about 97 percent of world trade in IT prod-
ucts – are ITA signatories. There are 55 Members participating in the 
ITA Expansion (ITA II), accounting for 90 percent of world trade in 
this additional list of 201 products. However, some big players are 
missing. India, for instance, is an ITA participant but has decided, 
for the time being, not to participate in ITA II. Efforts to convince 
certain Members, including India, Indonesia, Ukraine, Gulf Cooper-
ation Council countries63 to join should continue. At the same time, 
some Members have been raising the question of expanding the cov-
erage. Indeed, at an ITA Symposium organized by the WTO in 2021 
to celebrate the agreement’s twenty-fifth birthday, a session on the 
future of the ITA saw panellists take the floor on this issue64. Many 

63 Bahrain, Kuwait, Oman, Qatar, the Kingdom of Saudi Arabia and the 
United Arab Emirates.

64 WTO, ITA Symposium: 25 Years of the Information Technology Agreement, 
16 and 17 September 2021, https://www.wto.org/english/tratop_e/inftec_e/ita_
symp_sep21_e.htm (accessed on 30 January 2023). 
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global tech industry associations are supportive of the prospect of an 
ITA III65, noting the benefits associated with the extension to emerg-
ing technologies. In turn, the idea is that ITA III would be a major 
contribution to bridging the digital divide, helping address climate 
change, making supply chains more resilient, as well as promoting 
and facilitating remote healthcare, working and learning solutions. 
While the ITA’s main focus is on tariff elimination, attention must 
also be placed on non-tariff measures (NTMs) on IT products given 
their potential trade-distorting effects. The WTO ITA Committee – 
which is in charge of administering the ITA and its Expansion – may 
also hold consultations on such NTMs66.

Tab. 3. Summary of Key Elements for a Balanced E-commerce and Sustaina-
bility Package (ESP). 

o An Agreement on E-Commerce and a Data Framework.

o Achieving universality within the future Agreement on E-commerce.

o Continuing to aim for the achievement of high standard disciplines.

o Shedding light on the environment aspect of the moratorium and of other 
negotiated disciplines, including but not limited to spam, paperless trading 
and open government data.

o A development package which may be composed of: (i) targeted special and 
differential treatment, including policy space on the issue of the moratorium; 
(ii) technical assistance and capacity building framework; (iii) further opera-
tionalizing technology transfer where appropriate; (iv) improving market ac-
cess conditions, especially for LDCs, and; (v) increasing the linkage between 
e-commerce and sustainability as a priority in the context of Aid for Trade. 

o Going broader and deeper with respect to the Information Technology Agree-
ment, including by (i) inviting Members to join ITA I and ITA II, (ii) consider-
ing the added value of negotiating an ITA III and insisting on the importance 
of the MFN benefits it may bring across the board. 

65 See, Global Tech Industry Calls for Another Ambitious Expansion of ITA 
to Address Sweeping Global Challenges, May 2022, https://www.semiconductors.
org/wp-content/uploads/2022/05/ITA3-Global-Industry-Statement-May-2022.
pdf (accessed on 30 January 2023). See also, J. neuFFer, Time to Expand the ITA 
Again, in Semiconductor Industry Association Blog, 16 May 2022, https://www.
semiconductors.org/time-to-expand-the-ita-again/ (accessed on 30 January 2023).

66 See WTO Document: JOB/TBT/224/Rev.1, paragraphs 4.2 to 4.6.
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5.  Conclusion

Although the development side of sustainability is at the core 
of existing work on e-commerce at the WTO, the environmental di-
mension has largely been overlooked. Yet, Members already have a 
good basis to start from. In that regard, the aim should be to connect 
the dots and build bridges between existing bodies and mechanisms, 
be it multilaterally (e.g., what role for the CTE and other relevant 
bodies?) or plurilaterally (e.g., what synergies may be exploited be-
tween TESSD and the E-commerce JSI?). In addition, the conven-
ing powers of the DG may be used to create a multistakeholder Task 
Force in charge of examining the relationship between e-commerce 
and sustainability, as well as discussing relevant policies and meas-
ures. Table 1 and 2 provide an indicative list of actors and issues to 
kickstart discussions which would help shed light on emerging top-
ics, facilitate coordination between various actors, diminish the risk 
of duplication of work, and may even pave the way for more con-
crete policies to be discussed/negotiated. This paper also highlight-
ed a set of policy considerations for a comprehensive e-commerce 
and sustainability package (ESP), which are summarized in Table 
3. First, it is difficult to envisage the promotion of economic devel-
opment and environmental sustainability without an Agreement on 
E-commerce with as many Members as possible, which would also 
cover data-related issues. Efforts are ongoing within the JSI in this 
respect. Second, beefing up the development toolbox in the con-
text of e-commerce is essential. However, elements contained in that 
toolbox must remain temporary, targeted flexibilities rather than 
blanket exceptions, bearing in mind Members’ respective develop-
ment levels and constraints. Third, as part of market access discus-
sions, making the ITA broader and deeper is another important step 
towards achieving sustainability objectives in the context of e-com-
merce. Finally, more light should be shed on the environmental as-
pects of the moratorium, as well as other relevant topics, including 
those negotiated within the JSI. 
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LABOUR STANDARDS IN INTERNATIONAL TRADE LAW:  
A HISTORICAL OVERVIEW

María Moreno Sancho

1.  Introduction

The United States (U.S.) and the European Union (EU) have 
recently imposed trade-restrictive measures to guarantee the protec-
tion of labour standards in exporting countries1. Notwithstanding it 
is not a new trend in the history of trade relations, labor standards 
have been barely invoked to restrain trade during the GATT/WTO 
era. As a matter of fact, labour standards were intrinsically related 
to the origins of the multilateral trading system. Due to political rea-
sons and arguably historical accidents, the current legal framework 
governing the multilateral trading system omits any reference to la-
bour standards. On account of the recent trends to restrain trade on 
the basis of labour standards, a historical overview on the relation-
ship between labour standards and the multilateral trading system is 
found pertinent. For this reason, the first part of this paper explores 
the use of labour standards in some of the most relevant trade-re-
strictive policies recently undertaken by the U.S. and the EU, while 
the second part offers a historical overview of the incorporation of 
provisions on labour standards in multilateral trade agreements. 

1 “Fair Labour Standards”, “Labour Standards”, “International Labour 
Organization Standards” and “Worker Rights” will be synonymously used here.
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2.  Labour Standards as a Protectionist Device in the XXI Century

For decades, labour standards have been included in some bi-
lateral and regional trade agreements, e.g., NAFTA/USMCA2, or EU 
trade agreements3. Nevertheless, labour standards have also been 
incorporated in domestic legislation providing for the imposition 
of unilateral trade-restrictive measures, such as anti-dumping and 
countervailing duties, or a prohibition of imports. This section de-
scribes the most relevant legislation in this regard enacted by the 
U.S. and the EU. 

2.1.  Import prohibitions on the basis of labour standards

The U.S. has enacted legislation to prohibit imports from Chi-
na’s Xinjiang region through the enactment of the Uyghur Forced 
Labor Prevention Act. Meanwhile, the EU is developing the Due 
Diligence Directive, which would restrict imports on the basis of 
forced labour or other human rights violations that occur in the 
global value chains.

2 While the North American Free Trade Agreement (NAFTA) contained a side 
agreement on labour, the United States of America, Mexico, and Canada (USMCA) 
contains a chapter (23) on labour provisions, which constitute the strongest pro-
visions on labour in a trade agreement. It mandates parties to prohibit the impor-
tation of goods produced under forced or compulsory labor. Labour requirements 
have also been included in the determination of the origin of products (e.g., to ex-
port vehicles under preferential treatment, a labour value content of 40% for pas-
senger vehicles or 45% for light trucks must be met. This includes a minimum 
of $16/hour on the production wage rate). USMCA Chapter on Labour, viewed 
at: https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/23-La-
bor.pdf. USMCA Appendix to Annex 4-B, Provisions Related to the Product-Spe-
cific Rules of Origin for Automotive Goods. viewed at: https://commerce.gov.in/
wp-content/uploads/2022/06/04B-AN_1.pdf. 

3 EU trade agreements with the following countries include Trade and Sus-
tainable Development chapters: Canada; Central America; Colombia, Peru, and Ec-
uador; Georgia; Japan; Moldova; Singapore; South Korea; Ukraine; United King-
dom; and Vietnam. It is also the case of agreements awaiting ratification (with Chile, 
China, Mercosur and Mexico) and those currently under negotiation (with Austral-
ia, Indonesia and New Zealand). EU Commission website, viewed at https://policy.
trade.ec.europa.eu/development-and-sustainability/sustainable-development/sus-
tainable-development-eu-trade-agreements_en. 
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A. U.S. Uyghur Forced Labor Prevention Act

The U.S. has enacted The Uyghur Forced Labor Prevention Act to 
prohibit imports from China’s Xinjiang region produced with forced 
labour4. The prohibition on imports “mined, produced or manufac-
tured wholly or in part” with forced labour was already provided 
under the U.S. Tariff Act of 19305. The Uyghur Forced Labor Pre-
vention Act was enacted to ensure that China “does not undermine 
the effective enforcement” of such prohibition. The Act entrusts the 
Forced Labor Enforcement Task Force with the development of a 
strategy to enforce the mentioned prohibition. It includes the elabo-
ration of lists on entities involved in the “mine, produce, or manufac-
ture wholly or in part” of products with forced labour, as well as lists 
on such products6. The U.S. Customs and Border Protection includes 
a list of International Standards from the International Labour Or-
ganization, as well as from other International Organizations7.

B. EU Directive on Corporate Due Diligence and Corporate Ac-
countability

The EU Commission proposed the Directive of the European 
Parliament and the Council on Corporate Due Diligence and Corpo-

4 U.S. Public Law 117 - 78 - An act to ensure that goods made with forced 
labor in the Xinjiang Uyghur Autonomous Region of the People’s Republic of China 
do not enter the United States market, and for other purposes, 23 December 2021, 
135 Stat. 1525-1532. U.S. Government Information website, viewed at: https://
www.govinfo.gov/app/details/PLAW-117publ78. 

5 Section 307 of the Tariff Act of 1930, under the rubric Convict-made goods; 
importation prohibited, states: “All goods, wares, articles, and merchandise mined, 
produced, or manufactured wholly or in part in any foreign country by convict labor 
or/and forced labor or/and indentured labor under penal sanctions shall not be 
entitled to entry at any of the ports of the United States, and the importation thereof 
is hereby prohibited, and the Secretary of the Treasury is authorized and directed 
to prescribe such regulations as may be necessary for the enforcement of this 
provision”. It has been in force since 1932. 19 U.S. Code 1307, U.S. Government 
Information website, viewed at: https://www.govinfo.gov/app/details/USCODE-
2011-title19/USCODE-2011-title19-chap4-subtitleII-partI-sec1307/summary. 

6 The Uyghur Forced Labor Prevention Act Entity List is published in the U.S. 
Federal Register and under the U.S. Department of Homeland Security website 
(https://www.dhs.gov/uflpa-entity-list).

7 U.S. Customs and Border Protection website information, viewed at: https://
www.cbp.gov/node/375773/printable/print.
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rate Accountability (hereinafter, Due Diligence Directive)8. If adopt-
ed by the EU Council and Parliament, it would permit to restrain im-
ports on the basis of forced labour or other human rights violations 
that occur in the international value chains. Prior to the final draft of 
the Proposal, the EU Parliament resolved that operators must provide 
evidence that products placed in the internal market are in conform-
ity with, inter alia, “human rights criteria” under the Due Diligence 
Directive. Furthermore, it has called for “complementary measures 
such as the prohibition of the importation of products related to se-
vere human rights violations such as forced labour or child labour”9.

The final draft of the Proposal states that it is aimed at, inter 
alia, “play an essential role in tackling the use of forced labour the 
global value chains”. To this end, according to the EU Commission, 
it “will effectively prohibit the placing on the Union market of prod-
ucts made by forced labour, including forced child labour”, covering 
domestic as well as imported products, and combining “a ban with a 
robust, risk-based enforcement framework”10. The Proposal enlists 
Human Rights and Fundamental Freedoms Conventions, including 
ILO Conventions and Declarations11.

2.2.  Labour standards in anti-dumping and countervailing pro-
ceedings

Furthermore, the EU has included in its Anti-dumping and 
Anti-Subsidy Regulations the possibility to take into account la-

8 Proposal for a Directive of the European Parliament and of the Council on 
Corporate Sustainability Due Diligence and amending Directive (EU) 2019/1937, 
COM(2022) 71 final, 23 February 2022.

9 Section 10 of the EU Parliament Resolution with recommendations to the 
Commission on the Directive of the European Parliament and of the Council on 
Corporate Due Diligence and Corporate Accountability, 10 March 2021, viewed at 
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0073_EN.html#title2. 

10 Proposal for a Directive of the European Parliament and of the Council on 
Corporate Sustainability Due Diligence and amending Directive (EU) 2019/1937, 
COM(2022) 71 final, 23 February 2022, p. 7.

11 Annex to the Proposal for a Directive of the European Parliament and of 
the Council on Corporate Sustainability Due Diligence and amending Directive 
(EU) 2019/1937, COM(2022) 71 final, 23 February 2022, p. 4.
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bor conditions in the determination of dumping and injury on al-
leged dumped and subsidized imports from countries it considers 
as non-market economies (e.g., China, Vietnam and Kazakhstan). 
Interestingly, the use of labour standards to justify the imposition of 
anti-dumping and anti-subsidy (countervailing) duties was already 
used by some countries before the enactment of the GATT in 1947, 
when the use of anti-dumping duties to offset other forms of dump-
ing other than price dumping was definitely rejected.

A. Labour standards in last EU Anti-dumping and Anti-subsidy 
Regulations

The EU has included in its Anti-dumping Regulation the pos-
sibility to take into account labor conditions in the determination 
of dumping and injury on imports from countries it considers as 
non-market economies12, e.g., China and Vietnam13. This permits 
the EU Commission to disregard actual prices and costs of produc-
tion in the exporting country, resulting in higher margins of dump-
ing (i.e., exceed of the normal value over the export price), or in the 
mere existence of dumping otherwise absent. The determination of 
injury to the EU industry is based on an artificial creation of it by 
adding actual or future costs for compliance with ILO Conventions. 

When determining dumping (i.e., the normal value exceeds the 
export price), the EU Anti-Dumping Regulation permits (the EU 
Commission) to disregard prices and costs in the exporting country 
in cases where “significant distortions” exists in that country. In such 
case, the normal value can be constructed with costs of production 
and sale in a third country with an “adequate level” of, inter alia, so-
cial protection14. Furthermore, when determining injury to the EU 
industry, actual or future costs of production in the EU industry 

12 EU Regulation 2016/1036 on protection against dumped imports from 
countries not members of the European Union (codification). OJEU L 176, 30 June 
2016, p. 26. EU Regulation 2017/2321, amending EU Regulations 2016/1036 and 
2016/1037. OJEU L.338, 19 December 2017, p. 2.

13 As well as Albania, Armenia, Azerbaijan, Belarus, Georgia, Kyrgyz Republic, 
Moldova, Mongolia, North Korea, Tajikistan, Turkmenistan and Uzbekistan. OJEU, 
L 176, 30.6.2016, p. 26.

14 EU Regulation 2017/2321, amending EU Regulation 2016/1036 and 
2016/1037. OJEU L.338, 19 December 2017, p. 3.
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derived from ILO Conventions shall be taken into account when 
establishing the target price15. This consideration of labour stand-
ards costs when determining injury to the domestic industry has al-
so been included in anti-subsidy (countervailing) investigations16.

The EU Commission is entrusted with the elaboration of re-
ports in which it assesses the existence of market distortions in a 
certain sector or country17. The assessment includes, inter alia, la-
bour standards, which are covered under some ILO Conventions18. 
Moreover, the EU Commission should initiate (also ex officio) inter-
im reviews, in cases where the EU industry faces an increase in costs 
due to, inter alia, higher social standards. The interim review could 
result in the withdrawal of the undertaking in force in cases where 
the exporting country withdraws from those ILO Conventions19.

B. Labour protection in U.S. Anti-dumping and Countervailing 
Duty Laws

Similarly, the U.S. Department of Commerce has proposed to 
enact “Regulations Improving and Strengthening the Enforcement 
of Trade Remedies Through the Administration of the Antidumping 
and Countervailing Duty Laws”. Through the proposed rule, labour 
and human rights protection in foreign countries is included in sub-
sidy, countervailing and anti-dumping proceedings20. Due to the im-
pact of the lack of enforcement of labour and human rights stand-
ards in (lower) foreign prices21, the proposed rule adds provisions 

15 EU Regulation 2018/825, amending EU Regulations 2016/1036 and 
2016/1037. OJEU L.143, 7 June 2018, p. 6.

16 Ibid., at p. 13. 
17 Ibid., at p. 10. 
18 Annex Ia of EU Regulation 2018/825, amending EU Regulations 2016/1036 

and 2016/1037. OJEU L.143, 7 June 2018, p. 18.
19 See supra note 19, at p. 2.
20 U.S. Federal Register, Vol. 88, No. 89, 9 May 2023, pp. 29850-29878, 

viewed at: https://www.federalregister.gov/documents/2023/05/09/2023-09052/
regulations-improving-and-strengthening-the-enforcement-of-trade-remedies-
through-the-administration. 

21 “This would allow companies to avoid paying costs associated with pre-
venting or mitigating such adverse labor and human rights impacts and thereby re-
duce their costs of production”. A footnote to the statement reads “See United Na-
tions Human Rights Office of the High Commissioner, The Corporate Responsibil-
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on subsidization and particular market situation, as well as amends 
existent countervailing and anti-dumping provisions. 

With respect to subsidies, not collecting or forgoing due fees, 
fines or penalties, including costs associated with the implemen-
tation or enforcement of labour and human rights protection laws 
would be considered a “financial contribution”22. The proposed reg-
ulation considers such government inaction a countervailable sub-
sidy. Therefore, in countervailing proceedings, labour and human 
rights protection will be included in the determination of the sub-
sidization. In particular, prices derived from “weak, ineffective, or 
nonexistent” labour or human rights protection, will be excluded 
from the analysis (i.e., determination of the subsidy)23. In this anal-
ysis, the “government price” is normally compared to a “market-de-
termined price”24. Under the new provision, the “market-determined 
price” is constructed when determining the subsidy. 

Concerning anti-dumping proceedings, labour and human 
rights protection are proposed to be included in the determination 
of dumping. More particularly, prices derived from “weak, ineffec-
tive, or nonexistent” protection of, inter alia, labour and human 
rights in non-market economies would be disregarded to determine 
the normal value. Therefore, the normal value would be construct-

ity to Respect Human Rights (2012), at 5 and 40; and International Labor Organ-
ization, The benefits of International Labour Standards, https://www.ilo.org/glob-
al/standards/introduction-to-international-labour-standards/the-benefits-of-inter-
national-labour-standards/lang--en/index.htm. [https://www.ilo.org/internation-
al-labour-standards/benefits-international-labour-standards]”. Ibid., at p. 29859.

22 Provision § 351.529 (a) reads: “Financial contribution. When determining 
if a fee, fine, or penalty that is otherwise due, has been forgone or not collected, 
within the meaning of section 771(5)(D)(ii) of the Act, the Secretary may conclude 
that a financial contribution exists if information on the record demonstrates that 
payment was otherwise required and was not made, in full or in part”. Ibid., at pp. 
29859, 29878.

23 Provision 351.511 (a)(2)(v) states: “Exclusion of certain prices. In 
measuring the adequacy of remuneration under this section, if parties have 
demonstrated, with sufficient information, that certain prices are derived from 
countries with weak, ineffective, or nonexistent property (including intellectual 
property), human rights, labor, or environmental protections, and that the lack of 
such protections would likely impact such prices, the Secretary may exclude those 
prices from its analysis”. Ibid., at p. 29878.

24 Ibid., at p. 29859.
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ed based on the prices of a third (“surrogate”) country, which must 
include “a significant input or labor”25. Moreover, a new regulation 
is proposed to determine a “particular market situation” in the ex-
porting country26, which includes information on, inter alia, labour 
and human rights protection27. The existence of “particular market 
situation” permits to construct the normal value28. Under the new 

25 Provision § 351.408 (d) (2) reads as follows: “Requirements to disregard 
a proposed surrogate value based on weak, ineffective, or nonexistent protections. 
For purposes of paragraph (d)(1)(ii) of this section, the Secretary will only consider 
disregarding a proposed market economy country value as a surrogate value of 
production if the Secretary determines the following: 

(i) The proposed surrogate value at issue is for a significant input or labor;
(ii) The proposed surrogate value is derived from one country or an average of 

values from a limited number of countries; and
(iii) The information on the record supports a claim that the identified weak, 

ineffective, or nonexistent property (including intellectual property), human rights, 
labor, or environmental protections undermine the appropriateness of using that 
value as a surrogate value”. Ibid., at p. 29875.

26 A definition of particular market situation is absent under both Article 
VI of the GATT and the WTO Anti-dumping Agreement. Provision § 351.416 (a) 
reads: “In general. A particular market situation is a distinct circumstance or set of 
circumstances that does the following, as determined by the Secretary: 

(1) Prevents a proper comparison of sales prices in the home market or third 
country market with export prices and constructed export prices; or

(2) Distorts the cost of production of the merchandise subject to an investigation, 
suspension agreement, or an antidumping duty order”. Ibid., at p. 29875.

27 Provision § 351.416 (d) (2) (v) “A determination that a market situation 
exists such that the cost of materials and fabrication or other processing of any 
kind does not accurately reflect the cost of production in the ordinary course of 
trade […] Information the Secretary may consider in determining the existence of 
a market situation. In determining whether a market situation exists in the subject 
country such that the cost of materials and fabrication or other processing does 
not accurately reflect the cost of production in the ordinary course of trade, the 
Secretary may consider all relevant information placed on the record by interested 
parties, including, but not limited to, the following […] (v) Information that property 
(including intellectual property), human rights, labor, or environmental protections 
in the subject country are weak, ineffective, or nonexistent, those protections exist 
and are effectively enforced in other countries, and that the ineffective enforcement 
or lack of protections may contribute to distortions in cost of production of subject 
merchandise or prices or costs of a significant input into the production of subject 
merchandise in the subject country”. Ibid., at pp. 29875-29876.

28 According to Article 2.2 of the WTO Anti-dumping Agreement, which 
reads: “When there are no sales of the like product in the ordinary course of trade 
in the domestic market of the exporting country or when, because of the particular 
market situation or the low volume of the sales in the domestic market of the 
exporting country, such sales do not permit a proper comparison, the margin of 
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proposed regulation, the construction of the normal value will be 
permitted in cases of (foreign) governmental inaction to protect la-
bour or human rights.

C. Labour standards in anti-dumping proceedings prior to the GATT

Before the enactment of the GATT in 1947, anti-dumping was 
used to offset “social dumping” by some countries. In 1924, Aus-
tria targeted goods that had been produced under excessive work-
ing hours. In 1931, Argentina also imposed anti-dumping duties 
on forced labour and low wages imports. In 1935, Cuba similarly 
penalized low-wage imports29. In 1934, Spain provided for the im-
position of anti-dumping duties in cases where lower prices were 
caused by the breach of international labour regulations, particu-
larly those concerning wages and working hours30. Unfavourable 
labour conditions in the exporting country were also used in an-
ti-subsidy (countervailing) investigations by one country, Czecho-
slovakia, in 192631.

During the discussions of the Preparatory Committee of the 
GATT and the International Trade Organization (ITO) Charter, 
some countries suggested considering the imposition of anti-dump-
ing duties to offset other forms of dumping other than price dump-
ing (i.e., exchange, freight and social). This suggestion arose from 
complaints against alleged Japanese low prices “because of low la-
bour standards, exchange manipulation, and the use of subsidies”32. 
While Australia proposed to include a new paragraph permitting to 

dumping shall be determined by comparison with a comparable price of the like 
product when exported to an appropriate third country, provided that this price 
is representative, or with the cost of production in the country of origin plus a 
reasonable amount for administrative, selling and general costs and for profits”.

29 S. charnovItz, The influence of international labour standards on the 
world trading regime. A historical overview, in International Labour Review, 1987, 
126(5), pp. 565-584 at 576-577.

30 Spanish Decree by the Minister of Industry and Commerce, R. Samper 
Ibañez, 10 March 1934. N. Alcalá-Zamora y Torres, Gaceta de Madrid, n. 72, 
13 marzo de 1934, pp. 1952-1953, viewed at: https://www.boe.es/gazeta/
dias/1934/03/13/pdfs/GMD-1934-72.pdf.

31 See supra note 24.
32 U.N. document E/PC/CII/54, 16 November 1946, p. 3.
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offset the other three forms of dumping in case of injury to the do-
mestic industry33, other countries, including the U.S., had opposed 
it from the first session34. Following debates on the subject, the pro-
posal was rejected by both the Drafting Committee35, and the Tech-
nical Sub-Committee36. It was definitely decided that Article VI of 
the GATT could not be invoked to offset exchange, freight or social 
dumping, but merely price dumping. Therefore, GATT Contracting 
Parties and WTO Members had not used labour standards in an-
ti-dumping proceedings until the recent trends. 

The propensity to use labour standards as a trade-restrictive de-
vice makes it pertinent to look back at the origins of the multilateral 
trading system, which began with proposals for a multilateral trade 
agreement at the League of Nations Conferences. During the inter-
war period, these proposals were developed through years of work 
by key experts such as Keynes. They constituted the legal basis for 
the drafts of the ITO Charter, which included provisions on labour 
standards. Unfortunately, the ITO Charter never entered into force 
and labour standards have not been incorporated under the World 
Trade Organization (WTO) Agreements.

3.  Labour standards in multilateral trade agreements 

The GATT/WTO framework does not relate to labour, except 
Article XX (e) of the GATT, which permits the adoption of meas-
ures relating to products of prison labor. Nevertheless, the relation-
ship between trade enhancement and labour standards has been 
considered essential in major multilateral agreements since the Trea-
ty of Versailles in 1919, which created the International Labour Or-

33 “Any Member maintaining restrictions on forms of dumping other than 
‘price dumping’, e.g., freight dumping or dumping by means of depreciation of 
currency, shall only impose such dumping duties where it has determined after 
enquiry that the method and extent of dumping against which action is taken is 
such as to injure or threaten to injure an established domestic industry”. U.N. 
document E/PC/T/34, 5 March 1947, p. 13.

34 See supra note 27. 
35 U.N. document E/PC/T/C,6/55, 5 February 1947, p. 22.
36 See supra note 28. 
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ganization (ILO). Provisions on fair labor standards were incorpo-
rated in the ITO Charter.

3.1.  League of Nations Conferences

The League of Nations World Economic Conference of 1927 
concluded that the main obstacles to an economic revival following 
the First World War had been “the hindrances opposed to the free 
flow of labour, capital and goods”37. Therefore, it recommended the 
Economic Organisation of the League of Nations to extend interna-
tional trade “on an equitable basis” while taking into consideration 
“the just interests of producers and workers in obtaining a fair re-
muneration and of consumers in increasing their purchasing pow-
er”38. In order to undertake this enquiry, it was suggested to consult 
with, inter alia, the ILO39. It is worth noting that the first Director 
of the ILO, A. Thomas, declared in 1930: 

“What a strange idea […] to find a contradiction between the 
“labour protectionism” of the International Labour Office and the 
theory of free or freer trade for which the League stands. You talk of 
labour protectionism. Yet surely the attempt at nationalistic labour 
protectionism is in contradiction with the attempt to secure com-
mon labour standards which we are pursuing here”40.

At the League of Nations Monetary and Economic Conference, 
held in London in 1933, the U.S. presented a proposed agreement 
for substantially reducing trade-restrictive barriers. Bilateral and 
multilateral trade agreements were encouraged not to introduce di-
rect or indirect obstacles to trade41. Nevertheless, some exceptions 

37 League of Nations document C. E. I. 44 (1), 3 June 1927, p. 13.
38 “The Conference took as its central problem the question of how costs 

could be reduced without injury to the consumer or the worker”. Ibid. at p. 11.
39 “The Economic Organisation of the League of Nations should endeavour 

to promote international agreements with regard to the terms, methods and scope 
of industrial statistics employed, and should collate the information provided as 
to raw materials, production, etc., the International Labour Office dealing with 
wages, hours, employment, etc.”. Ibid. at p. 30. 

40 a. thomaS, International Social Policy, 1948, p. 114.
41 League of Nations document C. 435. M. 220. 1933. II. [Conf.M.E.22(l).], 

27 July 1933, pp. 40-43.
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and reservations were also suggested to be included in the agree-
ment. The proposed exceptions permitted the “exclusion of prod-
ucts of convict or forced labour” (nowadays established under Ar-
ticle XX (e) of the GATT), as well as the imposition of measures 
for, inter alia, the protection of health, plants, animals; offsetting 
dumped or subsidized imports; and preventing an excessive increase 
of imports of particular commodities42. The latter was conceived 
to offset a governmental emergency action to raise wages, shorten 
hours and improve labour conditions, resulting in costs and prices 
increase43. This exception would later be known as the safeguard 
measure, established under Article XIX of the GATT. Yet, it was in-
itially suggested to protect the improvement of labour conditions in 
the importing country. 

3.2.  Proposals for an International Trade Organization 

The outbreak of World War II frustrated the aims of the League 
of Nations Economic Committee, whose powers and functions would 
be transferred to the United Nations Economic and Social Commit-
tee (U.N. ECOSOC) in 194544. During the interwar period45, the 
U.S. and the U.K. reached a Mutual Aid Agreement stating their 

42 Ibid. at p. 42.
43 Ibidem. 
44 The United Nations Charter final draft was presented at the San Francisco 

Conference (in April-June 1945; following Conferences at Bretton Woods in July 
1944, at Dumbarton Oaks in August-October 1944, and at Yalta in February 1945) 
and after being ratified by members, it came into force on 24 October 1945. United 
Nations website information, viewed at: https://www.un.org/en/sections/history-
united-nations-charter/1945-san-francisco-conference/index.html.

45 In the Atlantic Charter in 1941, the U.S. (President F.D. Roosevelt) and 
the U.K. (Prime Minister W. Churchill) pledged “to further the enjoyment by all 
states […] of access, on equal terms, to the trade and to the raw materials of the 
world which are needed for their economic prosperity; [and] bring about the fullest 
collaboration between all nations in the economic field with the object of securing, 
for all, improved labor standards, economic advancement, and social security”. 
Fourth and fifth clauses of the Atlantic Charter, Joint declaration by the President 
of the United States and the Prime Minister of the United Kingdom, 14 August 
1941. U.S. Library of Congress website, viewed at: https://www.loc.gov/law/help/
us-treaties/bevans/m-ust000003-0686.pdf.
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intention not to burden trade as well as promoting world-wide eco-
nomic relations. To this end, both countries began conversations 
(open to other like-minded countries) aimed at the following eco-
nomic objectives: elimination of discriminatory treatment in the in-
ternational trade, reduction of tariffs and other barriers to trade, as 
well as the establishment of domestic and international measures to 
expand “production, employment, and the exchange and consump-
tion of goods, which are the material foundations of the liberty and 
welfare of all peoples”46.

Experts from the U.K., including Keynes and Meade, and the 
U.S., including Hawkins and White, worked together on proposals 
for the creation of economic institutions that would grant world-
wide economic and financial stability and prosperity47. Following 
the creation of the International Monetary Fund and the World Bank 
at Bretton Woods, the U.S. proposed to hold a U.N. conference to 
create an International Trade Organization (ITO). The U.S. present-
ed the Proposal for the Expansion of World Trade and Employment 
in 194548, which asked for cooperation to obtain and maintain full 
employment and for the expansion of world trade49.

Cooperation between trade and employment was considered in-
dispensable to create an economic environment propitious for the 
maintenance of peaceful international relations50. “Trade connects 
employment, production and consumption and facilitates all three. 
Its increase means more jobs, more wealth produced, more goods 
to be enjoyed”51. The U.S. proposal recognized that while measures 
aiming at expanding trade are essential to contribute “to maximum 

46 Article VII of the Anglo-American Mutual Aid Agreement, viewed at: 
https://avalon.law.yale.edu/wwii/angam42.asp#art7. 

47 U.S. Department of State Office of the Historian, Bretton Woods-GATT, 
1941-1947, viewed at: https://history.state.gov/milestones/1937-1945/bretton-
woods.

48 U.S. Department of State, Proposal for Expansion of World Trade and Em-
ployment, 1945, viewed at: http://www.worldtradelaw.net/misc/ProposalsForEx-
pansionOfWorldTradeAndEmployment.pdf.download.

49 U.S. Department of State, Proposals for Expansion of World Trade and 
Employment, 1945, p. 7.

50 Ibid., at p. 8.
51 Ibid., at p. 2.
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levels of employment, production and consumption”52; “high and 
stable levels of employment are a necessary condition for an en-
larged volume of trade”53. Therefore, it sought to prevent countries 
from taking measures “likely to create unemployment in other coun-
tries”54. It was also recognized that seeking “employment by pro-
hibiting imports or by subsidizing exports would be harmful and 
self-defeating”. In this line, domestic programs aimed at expanding 
employment were required to be consistent with the realization of 
“the purposes of liberal international agreements and compatible 
with the economic well-being of other nations”55. 

3.3.  The Charter for an International Trade Organization, 1948

The United Nations endeavored to harmonize policies regarding 
trade and employment56. To this end, the U.N. ECOSOC called for a 
conference to draft a charter for an institution for trade57, designed 
to stand beside the already existing organizations “dealing with cur-
rency, investment, agriculture, labor, and civil aviation”58. Based on 
the U.S. Suggested Charter of 194659, U.N. delegations worked on 
drafting a multilateral agreement to enhance both trade and employ-
ment. The U.S. Suggested Charter incorporated provisions on em-
ployment under its Chapter III (Articles 3-7), which included pro-
nouns on the relation of employment to purposes of the ITO; gen-
eral undertakings to promote full employment; avoidance of certain 
employment measures; as well as consultations and exchange of in-
formation on matters relating to employment.

The U.N. Preparatory Committee met in four sessions between 
1946 and 1948, which culminated in the International Conference 

52 Ibid., at p. 10.
53 Ibid., at p. 9.
54 See supra note 48.
55 See supra note 49.
56 Ibid., at p. 1. 
57 U.N. ECOSOC Resolution 13, U.N. document E/22, 18 February 1946.
58 See supra note 45, at p. 7.
59 U.S. State Department, Suggested Charter for an International Trade 

Organization of the United Nations, September 1946. U.S. Publication 2598. 
Commercial Policy Series 93.
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on Trade and Employment. The four U.N. conferences to draft the 
GATT and ITO Charter were held as follows: 

1. First session of the Preparatory Committee, in London, from 
15 October to 26 November 1946.

2. Drafting Committee of the Preparatory Committee, in 
Lake-Success, New York, from 20 January to 25 February 1947.

3. Second Session of the Preparatory Committee, in Geneva, 
from 10 April to 30 October 1947. It culminated with the signature 
of the GATT60.

4. Conference on Trade and Employment, in Havana from 21 
November 1947 to 24 March 194861. It concluded with the signa-
ture of the ITO Charter62.

At the end of the Geneva Conference, on 30 October 1947, 
twenty-three (23) nations63 signed the Final Act of the GATT64, 
which was applied by a Protocol of Provisional Application from 1 
January 194865. It consisted of the provisions on commercial policy 
designed to be part of the ITO Charter. Following the fourth (and 
last) session, the actual Conference on Trade and Employment, held 

60 U.N.T.S., Vol. 55, pp. 188-316, viewed at: https://treaties.un.org/doc/
Publication/UNTS/Volume%2055/v55.pdf. 

61 J. JackSon, The Jurisprudence of GATT & the WTO, 2000, p. 22; J. JackSon, 
World Trade and the Law of GATT (A Legal Analysis of the General Agreement on 
Tariffs and Trade), 1969, p. 42.

62 United Nations Conference on Trade and Employment, Held at Havana, 
Cuba, From November 21, 1947, to March 24, 1948 – Final Act and Related 
Documents. U.N. document E/CONF.2/78, 24 March 1948, viewed at: https://
www.wto.org/english/docs_e/legal_e/havana_e.pdf. 

63 “The Governments of the Commonwealth of Australia, the Kingdom of 
Belgium, the United States of Brazil, Burma, Canada, Ceylon, the Republic of 
Chile, the Republic of China, the Republic of Cuba, the Czechoslovak Republic, the 
French Republic, India, Lebanon, the Grand-Duchy of Luxemburg, the Kingdom 
of the Netherlands, New Zealand, the Kingdom of Norway, Pakistan, Southern 
Rhodesia, Syria, the Union of South Africa, the United Kingdom of Great Britain 
and Northern Ireland, and the United States of America”, U.N.T.S., Vol. 55, p. 188, 
30 October 1947; U.N. document E/PC/T/214. Rev.1, (Corr.1, 10 October 1947) 
p. 1.

64 Final Act adopted at the conclusion of the Second Session of the Preparatory 
Committee of the United Nations Conference on Trade and Employment. Signed at 
Geneva, on 30 October 1947. U.N.T.S., Vol. 55, pp. 188-193. U.N. document E/
PC/T/214.Rev.l. (Corr.1, 10 October 1947).

65 U.N.T.S., Vol. 55, p. 308.
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in Havana from 21 November 1947 until 24 March 194866, the ITO 
Charter was signed by 53 countries and an Interim Commission for 
the ITO (ICITO) was established to bring the ITO into force67. 

Besides the chapter on commercial policy, the ITO Charter in-
cluded chapters on Employment and Economic Activity; Econom-
ic Development and Reconstruction; Restrictive Business Practic-
es; Inter-Governmental Commodity Agreements; the International 
Trade Organization; Settlement of Differences; and General Provi-
sions. Within the Chapter on Employment and Economic Activi-
ty (Articles 2-7), under the rubric “Fair Labour Standards” Arti-
cle 7 mandated the Member States to take into account “the rights 
of workers under inter-governmental declarations, conventions and 
agreements” as well as consulting and cooperating with the Interna-
tional Labour Organisation. It provided for the elimination of un-
fair labour conditions, which hinder international trade, and the 
“achievement and maintenance of fair labour standards related to 
productivity”, hence improving wages and working conditions68.

The objective of agreeing to the creation and design of a mul-
tilateral trade organization was achieved. Notwithstanding the ITO 
was signed by fifty-three (53) countries, it was not ratified by U.S. 
Congress and never came into existence69. The GATT Review Ses-
sion in 1954-1955 introduced into the GATT some of the changes 
made on the provisions on commercial policy of the ITO Charter at 
the Havana Conference (that had not been incorporated in GATT 
in 1948)70. Therefore, the 1947 GATT became the legal framework 
of international trade rules. Nevertheless, the 1947 GATT was only 

66 J. JackSon, The Jurisprudence of GATT & the WTO, 2000, p. 22; J. JackSon, 
World Trade and the Law of GATT (A Legal Analysis of the General Agreement on 
Tariffs and Trade), 1969, p. 42.

67 U.N. document E/CONF.2/78, 24 March 1948, pp. 5-7.
68 Ibid., at pp. 15-17.
69 J. JackSon, Restructuring the GATT System, 1990, p. 12.; J. JackSon, The 

World Trading System, p. 38.
70 The GATT Review Session in 1954-1955 was additionally seen as an 

occasion to draft a charter for a simpler organization, the Organization for Trade 
Cooperation; however, it resulted in a second failed attempt at the U.S. Congress. 
J. JackSon, World Trade and the Law of GATT (A Legal Analysis of the General 
Agreement on Tariffs and Trade), 1969, pp. 50, 51. GATT documents L/261-69; 
L/189, 1954.
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intended as an interim appointment with a limited number of trade 
provisions necessary to await the ITO, which included provisions on 
labour standards. 

Notwithstanding the U.S. proposed to incorporate provisions 
on “worker rights” before the Uruguay Round71, which concluded 
with the establishment of the World Trade Organization in 1994, la-
bour standards were not incorporated under WTO Agreements. In 
its declaration, the U.S. reminded that the preamble of the GATT, 
which provides that “trade and economic endevour should be con-
ducted with a view to raising standards of living, ensuring full em-
ployment”, evolves from the ITO Charter commitment of eliminat-
ing “unfair labour conditions”72.

4.  Conclusion

The current prominence of labour protection in exporting coun-
tries is often accompanied by trade protectionism. While it is not a 
new phenomenon, recent trends in the U.S. and EU trade-restric-
tive legislation tilt towards labour. The historical overview of labour 
standards in the origins of the multilateral trading system suggests 
attaining consistency between labour protection and trade liberali-
zation policies73. Accordingly, the incorporation of labor standards 
into the WTO Agreement is hereby proposed in order to prevent 
WTO Members from using labour as a protectionist device while 
guaranteeing the multilateral enforcement of labour standards. 
Hence, the use of unilateral trade-restrictive measures to protect la-
bour standards should be prohibited. As suggested by the League of 
Nations in 1927, consultation and cooperation with the ILO would 
be essential for this much-needed multilateral endeavour.

71 GATT document PREP. COM(86)W/43, 25 June 1986.
72 Ibid., p. 2.
73 “By opening a more extensive market for whatever part of the produce of 

their labour may exceed the home consumption, it encourages them to improve its 
productive powers, and to augment its annual produce to the utmost, and thereby 
to increase the real revenue and wealth of the society”. a. SmIth, The Wealth of 
Nations, [1776], Electric Book Company, 2000, p. 582.





CIVIL SOCIETY ENGAGEMENT WITH ACCOUNTABILITY 
MECHANISMS OF MULTILATERAL DEVELOPMENT BANKS: 

A CRITICAL EXAMINATION OF THE FOLLOW-UP PHASE

Giulia Ciliberto*

1.  Introduction

In the 1980s, two parallel phenomena occurred: the rise of a 
wealth of critiques against the environmental and social impacts of 
projects sponsored by multilateral development banks (MDBs)1, on 
the one hand, and the emergence and affirmation of the principle 
of sustainable development, on the other. In this context, the 1992 
Rio Earth Summit steered a new era of participation for civil society 
in the international arena2, which was matched with the establish-

* This study was carried out also within the RETURN Extended Partnership 
and received funding from the European Union Next-GenerationEU (National 
Recovery and Resilience Plan – NRRP, Mission 4, Component 2, Investment 1.3 – 
D.D. 1243 2/8/2022, PE0000005).

1 For the purpose of this paper, the term multilateral development banks 
(MDBs) refers to: i) the World Bank, as the International Bank for Reconstruction 
and Development (IBRD) and the International Development Association (IDA) 
ii) the International Finance Corporation (IFC) and the Multilateral Investment 
Guarantee Agency (MIGA); iii) four regional multilateral development banks, no-
tably the European Bank for Reconstruction and Development (EBRD), the Afri-
can Development Bank, the Asian Development Bank and the Inter-American De-
velopment Bank.

2 United Nations Conference on Environment and Development (UNCED), 
3-14 June 1992, Rio de Janeiro. The Rio Conference led to two main outcomes. The 
first is the adoption of three soft-law instruments, notably: i) the Rio Declaration on 
Environment and Development; ii) the Non-legally binding authoritative statement 
of principles for a global consensus on the management, conservation and sustain-
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ment of the first citizen-driven internal accountability mechanism 
(IAM) at MDBs: the World Bank’s Inspection Panel. Since 1993, 
other MDBs with both universal and regional mandate set up their 
IAM3. These mechanisms allow individuals who have been, or are 
likely to be, harmed by an MDB-sponsored project to voice their 
concerns about the bank’s compliance with its own environmental 
and social policies and procedures. The establishment of IAMs aims 
to partly fill the remedial gap resulting from the MDBs’ jurisdiction-
al immunity before national courts and tribunals, since these mech-
anisms provide a direct channel for the potentially affected popula-
tion4. Notwithstanding these progresses towards transparency, par-
ticipation, and accountability, IAMs are still to some extent toothless 
means to ensure that MDBs-sponsored projects meet the terms of 
sustainable development. 

Against this backdrop, the paper aims to detect the flaws that 
undermine the role that civil society may play before IAMs to foster 
MDB-sponsored projects’ compliance with the principle of sustain-
able development. Following a short overview of the role of civil so-

able development of all types of forests (Forest Principles); iii) Agenda 21. The three 
instruments are gathered in the Report of the UNCED (UN Doc. A/CONF.151/26, 
vol. I). The second main outcome of the Conference is the opening for signature of 
two treaties, namely the Convention on Biodiversity (5 June 1992, entry into force 
29 December 1993) 1760 UNTS 79 (CBD) and the UN Framework Convention on 
Climate Change (9 May 1992, entry into force 21 March 1994) 1171 UNTS 107 
(UNFCCC). On the 1992 Rio Earth Summit, see e.g., P.-m. duPuy, J.e. vIñualeS, 
International Environmental Law, Cambridge, CUP, 20182, pp. 13 ff.

3 The scope of this paper does not cover all the IAMs members of the inde-
pendent accountability mechanisms network (IAMnet). Rather, the paper considers 
six IAMs, specifically: i) the Accountability Mechanism of the World Bank (IRBD 
and IDA); ii) the Compliance Advisor Ombudsman (CAO) of the IFC-MIGA; iii) 
the Independent Project Accountability Mechanism (IPAM) of the EBRD; iv) the 
Independent Review Mechanism (IRM) of the African Development Bank; v) the 
Accountability Mechanism of the Asian Development Bank; vi) the Independent 
Consultation and Investigation Mechanism (ICIM) of the Inter-American Develop-
ment Bank. On the IAMnet, see e.g., r.m. laStra, m. bodellInI, Independent Ac-
countability Mechanisms Network (IAMnet), in h. ruIz-FabrI (ed.), Max Planck 
Encyclopedia of International Procedural Law, 2022.

4 r.e. bISSell, S. nanwanI, Multilateral Development Bank Accountability 
Mechanisms: Developments and Challenges, in Central European Journal of Inter-
national and Security Studies, 2009, pp. 154 ff., p. 160. On jurisdictional immuni-
ties of international organizations, see also e.c. okeke, Jurisdictional Immunities 
of States and International Organizations, Oxford, Oxford University Press, 2018.



Civil Society Engagement with Accountability Mechanisms 393

ciety in the establishment and subsequent reforms of IAMs (Section 
2), it highlights the link between the creation and evolution of cit-
izens-driven accountability mechanisms, on the one hand, and the 
affirmation of the “principle of environmental democracy” at the in-
ternational level, on the other (Section 3). Then, the paper takes in-
to account the Compliance Advisor Ombudsman (CAO) of the In-
ternational Finance Corporation and Multilateral Investment Guar-
antee Agency (IFC-MIGA) as a case study to highlight the short-
comings affecting the content and nature of the outcome of pro-
cedures before IAMs (Section 4). Brief concluding remarks follow 
(Section 5).

2.  The origin and reforms of internal accountability mechanisms: 
a sketch on the role of civil society

The Word Bank was the forerunner of the MDBs’ awareness 
towards the concerns related to sustainable development raised in 
the 1980s5. Remarkably, under the presidency of McNamara, in 
the 1970s the Word Bank adopted a series of sectoral policy papers 
featuring environment-related sections6, alongside internal guide-
lines for its staff to consider and weigh environmental factors in the 
Bank-sponsored projects7. The Word Bank’s environmental policies 
were amended, consolidated, and reissued during the 1980s8. This 

5 See e.g., b. rIch, Mortgaging the Earth World Bank, Environmental Im-
poverishment and the Crisis of Development, London, Routledge, 1994; Financ-
ing Ecological Destruction, The World Bank and the IMF, 1987, available at: 
https://timorarchive.ca/financing-ecological-destruction-the-world-bank-and-the-
imf;isad?sf_culture=en. 

6 See e.g., the policy papers on rural development (1975), forestry (1978), 
agricultural land settlement (1978), and fisheries (1982). The policy papers are 
available at: www.worldbank.org (limited access).

7 I.F. ShIhata, The World Bank and the Environment: A Legal Perspective, in 
Maryland Journal of International Law, 1992, 1, p. 4.

8 See e.g., Operational Manual Statement 2.36: Environmental Aspects of 
Bank Work, May 1984; Annex A to Operational Directive (OD) 4.00 on environ-
mental issue, October 1989. On this issue, see m.a. bekhech, Some Observations 
Regarding Environmental Covenants and Conditionalities in World Bank Lending 
Activities, in Max Planck UNYB, 1999, 287, pp. 290 ff.
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attitude aligns with the increasing attention to the relationship be-
tween the protection of the environment, on the one hand, and eco-
nomic and social development, on the other, as highlighted during 
the 1972 Stockholm Conference9. Following this Conference, six 
MDBs signed the 1980 Declaration of environmental policies and 
procedures relating to economic development10 and started adopt-
ing environmental-related commitments, which were (to a certain 
degree) similar to the policies and guidelines endorsed by the Word 
Bank11. These environmental-related commitments were (and still 
are) embodied in internal rules, which operate exclusively within the 
specific MBD’s framework and are meant to prevent and manage en-
vironmental and social impacts associated with investment lending12.

The 1987 Brundtland Report recognized the “growing realiza-
tion in […] multilateral institutions that it is impossible to separate 
economic development issues from environment issues”13, and high-
lighted the crucial role that these institutions may play in support-
ing environmentally sound initiatives and programmes14. The Brundt-
land Report also endorsed the well-known definition of sustainable 

9 United Nations Conference on the Human Environment, 5-16 June 1972, 
Stockholm. The Stockholm Conference led to three main outcomes: i) the estab-
lishment of the UN Environment Programme (UNEP); the Stockholm Declaration; 
iii) the Action Plan for the Human Environment. 

10 Declaration of environmental policies and procedures relating to economic 
development, New York, 1st February 1980. The Declaration was signed by the Af-
rican Development Bank, the Arab Bank for Economic Development in Africa, the 
Asian Development Bank, the Caribbean Development Bank, the Inter-American 
Development Bank, the World Bank, the Commission of the European Communi-
ties, the OAS, the UNDP and the UNEP.

11 b.m. rIch, The Multilateral Development Banks, Environmental Policy, 
and the United States, in Ecology Law Quarterly, 1985, 681, pp. 710-712. These 
policies still differ substantially, as noted by m.m. mbengue, S. de moerlooSe, Mul-
tilateral Development Banks and Sustainable Development: On Emulation, Frag-
mentation and a Common Law of Sustainable Development, in Law and Develop-
ment Review, 2017, 389, esp. pp. 404 ff.

12 m.a. bekhech, Some Observations Regarding Environmental Covenants 
and Conditionalities in World Bank Lending Activities, in Max Planck UNYB, 
1999, 287, pp. 291-292.

13 Report of the World Commission on Environment and Development 
(Brundtland Commission), Our Common Future (Brundtland Report), 1987, p. 
19, para. 8.

14 Brundtland Report, ibidem, p. 33, para. 77; p. 36, para. 99. 
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development as the ability “to meet the needs of the present with-
out compromising the ability of future generations to meet their own 
needs”15, and encouraged the involvement and participation of non-
state actors (the scientific community, private and community groups, 
NGOs) in the transition process towards sustainable development16. 
At the verge of the 1990s it became clear that, even if during the past 
decades MDBs displayed openness towards environmental and so-
cial considerations17, the negative impact of projects still constituted a 
matter of concern18. Notably, the affected population had no recourse 
to hold these institutions directly accountable for failure to comply 
with their internal environmental and social policies and standards. 

The turning point for the establishment of citizen-driven IAMs 
at MDBs was the 1992 Rio Earth Summit. Besides building upon the 
1987 Brundtland Report as for the formulation of the principle of 
sustainable development19, the Earth Summit followed up the invi-
tation to foster the involvement of non-state actors: representatives 
from NGOs and the private sector participated in the negotiations, 
on the one hand, and the Rio Declaration stated the well-known 
“principle of environmental democracy”, on the other20. Therefore, 
in addition to the ongoing wealth of critiques against the environ-
mental and social impact of MDBs-sponsored projects, two factors 
led to the creation of the World Bank’s Inspection Panel: the emer-
gence of a new concept of development, i.e. that of sustainable de-
velopment, and the growing recognition of the importance of the 
role of civil society in the global governance21.

15 Brundtland Report, cit. supra, p. 24, para. 27.
16 Brundtland Report, cit. supra, p. 36, para. 96; pp. 318 ff., para. 65 ff.
17 E.g., the Word Bank adopted an operational directive on involuntary reset-

tlement (Operational Directive (OD) 4.30 on involuntary resettlement, June 1990), 
thus broadening the scope of the factors to be weighed against economic develop-
ment by including considerations on the social well-being of local communities.

18 r. marSchInSkI, S. behrle, The World Bank: Making the Business Case 
for the Environment, in F. bIermann, b. SIebenhüner (eds.), Managers of Global 
Change. The Influence of International Environmental Bureaucracies, 101, p. 102.

19 Rio Declaration, Principles 3 and 4.
20 P.-m. duPuy, J.e. vIñualeS, International Environmental Law, Cambridge, 

CUP, 20182, pp. 13-15.
21 d. clark, Understanding the World Bank Inspection Panel, in Id. et al., 

Demanding accountability: civil society claims and the World Bank Inspection Pan-
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The 1993 creation of the Inspection Panel inspired the estab-
lishment of IAMs at other MDBs, although each with its own scope, 
structure, and procedure22. Despite their differences, these mecha-
nisms pursue the common purpose of providing “recourse for cit-
izens and communities adversely affected by IFI-funded projects, 
particularly in instances when IFIs are alleged to have failed to fol-
low their own social and environmental safeguard policies, guide-
lines, standards, or procedures”23. Moreover, IAMs operate impar-
tially and independently of MDBs’ management24 – although banks’ 
management plays a role in the overall procedures before these 
mechanisms (e.g., in preparing the Action Plan detailing corrective 
measures).

Limitations experienced in implementing these mechanisms’ 
mandates have led to significant changes in their original institu-
tional structure and functions25, together with a sophistication of 

el, Lanham-Boulder-New York-Oxford, Rowman & Littlefield Publishers, 2003, 1, 
pp. 2 ff.; r.e. bISSell, S. nanwanI, Multilateral Development Bank Accountability 
Mechanisms: Developments and Challenges, in Central European Journal of Inter-
national and Security Studies, 2009, pp. 156 ff.; F. Seatzu, Il Panel di ispezione 
della Banca mondiale. Contributo allo studio della funzione di controllo nelle ban-
che internazionali di sviluppo, Torino, Giappicheli, 2008, pp. 49 ff. On the role of 
civil society in the global economic governance, see e.g., r.h. wade, Accountability 
Gone Wrong: The World Bank, Nongovernmental Organisations and the US Gov-
ernment in a Fight over China, in New Political Economy, 2009, 25, pp. 26-27. On 
the World Bank’ Inspection Panel see also e.g., F.I. ShIhata, The World Bank In-
spection Panel, Oxford, Oxford University Press, 1994.

22 r.e. bISSell, Origin and Evolution of International Accountability Mecha-
nisms, in o. mcIntyre, S. nanwanI (eds.), The Practice of Independent Account-
ability Mechanisms (IAMs). Towards Good Governance in Development Finance, 
Leiden-Boston, Brill-Nijhoff, 2019, 5, pp. 11-12; e.c. okeke, Assessing the Ac-
countability Mechanism of Multilateral Development Banks Against Access to Jus-
tice: The Case of the World Bank, in King’s Law Journal, 2023, 425.

23 k. lewIS, Citizen-Driven Accountability for Sustainable Development: 
Giving Affected People a Greater Voice – 20 Years On, June 2012, 1, available at: 
www.inspectionpanel.org.

24 e.c. okeke, Assessing the Accountability Mechanism, pp. 440 ff.; r.e. 
bISSell, Origin and Evolution of International Accountability Mechanisms, pp. 7-8.

25 r.e. bISSell, Origin and Evolution of International Accountability Mecha-
nisms, pp. 12 ff. Due to the impossibility of providing a comprehensive overview 
of the evolution of each IAM in the present paper, we refer to the following ency-
clopedia entries and scholarly works: r.e. bISSell, S. nanwanI, Multilateral Devel-
opment Bank Accountability Mechanisms, pp. 160 ff.; m. tIgnIno, Inter-Ameri-
can Development Bank Independent Consultation and Investigation Mechanism, 
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environmental and social safeguard policies26. This process of re-
form was triggered by civil society, which confirmed its increasing-
ly influential role at the international level27. Currently, even if each 
IAM still preserves its peculiar features28, all of them perform a dou-
ble-accountability function. The first is a problem-solving (or dis-
pute resolution) function, which has a consultative nature and aims 
at finding an agreement between the complainants and the MDB, 
usually through the appointment of mediators. The second is a com-
pliance review function, which relies on investigation and inspec-
tion. Some IAMs perform an advisory function as well – such as the 
CAO of the IFC-MIGA29.

in H. ruIz-FabrI (ed.), cit., 2018; y. wong, Inspection Panel: World Bank, in Id., 
2019; S. Park, Accountability Mechanism: Asian Development Bank, ivi, 2019; F. 
loureIro baStoS, Accountability Mechanisms: European Bank for Reconstruction 
and Development, ivi, 2020; l.c. reIF, Compliance Advisor Ombudsman (CAO) of 
the International Finance Corporation and the Multilateral Investment Guarantee 
Agency, ivi, 2020; d. bradlow et al., African Development Bank Independent Re-
course Mechanism, ivi, 2023; F. Seatzu, Du Panel d’inspection de la Banque mon-
diale au Mécanisme de responsabilisation de la Banque mondiale: vraie réforme ou 
faux-semblant?, in Journal du droit international, 2021, 1303. 

26 On the increasing “sophistication and coverage” of environmental and 
social policies of MBDs, see e.g., o. mcIntyre, Development Banking ESG Policies 
and the Normativisation of Good Governance Standards: Development Banks as 
Agents of “Global Administrative Law”, in k. wendt (ed.), Responsible Investment 
Banking: Risk Management Frameworks, Sustainable Financial Innovation and 
Soft Law Standards, Springer International, Cham, 2015, 143, pp. 145 ff. 

27 r.e. bISSell, S. nanwanI, Multilateral Development Bank Accountability 
Mechanisms, pp. 158-159; r.h. wade, Accountability Gone Wrong: The World 
Bank, Nongovernmental Organisations and the US Government in a Fight over 
China, in New Political Economy, 2009, 25, pp. 26-27.

28 E.g., IAMs differ on eligibility requirements, as noted in d. PaucIulo, Re-
marks on the Practice of Regional Development Banks’ (RDBs) Accountability 
Mechanisms and the Safeguard of Human Rights, in g. adInolFI et al. (eds.), In-
ternational Economic Law. Contemporary Issues, Cham-Torino, Springer-Giappi-
chelli, 2017, 23, pp. 29 ff.

29 On the IAMs functions, see e.g., J.a.P. lorenzo, Accountability Mecha-
nisms of Multilateral Development Banks and the Law of International Respon-
sibility, in International and Comparative Law Quarterly, 2024, 209, pp. 222 ff. 
In 2023, the World Bank Dispute Resolution Service closed its first two cases con-
cerning projects sponsored in Nepal and Uganda: Case No. 21/04/DRS, Notice of 
Dispute Resolution Agreement – NEPAL-NIETTP, 20 April 2023; Case No. 21/01-
DRS, Notice of Dispute Resolution Agreement – Uganda: Second Kampala Institu-
tional and Infrastructure Development Project (KIIDP-2), 31 May 2023. 
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Since the institution of IAMs, the potentially affected popula-
tions brought hundreds of cases before them, as confirmed by their 
annual reports30. Yet, notwithstanding their periodic remodelling, 
the effectiveness of these mechanisms still presents several short-
comings which, among other consequences, undermine the role of 
civil society as a performance evaluator of, and pull factor towards, 
sustainable development in global economic governance.

3.  The principle of public participation from the national level to 
global governance: the case of internal accountability mecha-
nisms at multilateral development banks

The involvement of civil society in the establishment of IAMs 
and in shaping their institutional evolution, alongside their engage-
ment with these mechanisms as plaintiffs, constitutes one of the 
many indicators of the affirmation of the “principle of environmen-
tal democracy” on the international level.

In the well-known definition under Principle 10 of the Rio Dec-
laration, three elements compose the principle of public participa-
tion in environmental matters: access to information, taking part in 
decision-making processes, and access to judicial and administrative 
proceedings (including remedial ones)31. Principle 10, as well as its 

30 The IAMs of the MDBs covered in this paper publish annual reports of 
submitted, pending and closed cases before IAMs. Reports are available on their 
respective websites.

31 Rio Declaration, Principle 10: “Environmental issues are best handled with 
the participation of all concerned citizens, at the relevant level. At the national 
level, each individual shall have appropriate access to information concerning the 
environment that is held by public authorities, including information on hazardous 
materials and activities in their communities, and the opportunity to participate in 
decision-making processes. States shall facilitate and encourage public awareness 
and participation by making information widely available. Effective access to 
judicial and administrative proceedings, including redress and remedy, shall be 
provided”. On the principle of public participation in environmental matters, see 
e.g., J. ebbeSSon, The Notion of Public Participation in International Environmental 
Law, in Yearbook of International Environmental Law, 1997, 51; Id, Principle 10: 
Public Participation, in J.e. vIñualeS (ed.), The Rio Declaration on Environment 
and Development: A Commentary, Oxford, Oxford University Press, 2015, 287; m. 
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more detailed codification32, focuses on public participation at the 
national level: it identifies standards and criteria to be implemented 
by States in their domestic jurisdiction in relation to private individ-
uals and organizations33. During the last decades, the involvement of 
civil society in global governance has been increasingly institutional-
ized34, including with regard to the regulation of economic activities 
in light of environmental concerns – i.e., in promoting sustainable 
development. Notably, the “principle of environmental democracy” 
gained parallel importance and implementation at the international 
level35, where it concerns the relation between international organi-
zations, on the one hand, and private parties, on the other.

These considerations apply to MDBs as well. In fact, engagement 
with civil society may be construed as an integral element of their 
commitment to sustainable development. As recalled in the previous 
section, to this end, MDBs have adopted and refined substantial rules 

alberton, Public participation in environmental decision-making in the EU and in 
China: the case of environmental impact assessment, Baden-Baden, Nomos, 2014. 

32 UNECE Convention on Access to Information, Public Participation in De-
cision-making and Access to Justice in Environmental Matters (Aarhus Conven-
tion) (25 June 1998, entry into force 31 October 2001); Regional Agreement on 
Access to Information, Public Participation and Justice in Environmental Matters 
in Latin America and the Caribbean (Escazú Agreement) (4 March 2018, entry into 
force 22 April 2021).

33 See e.g., S. kravchenko, The Aarhus Convention and Innovations in 
Compliance with Multilateral Environmental Agreements Compliance Mechanisms, 
in Colorado Journal of International Environmental Law and Policy, 2007, 1, in 
which the author recognizes that the Aarhus convention “focuses exclusively on 
obligations of the nations to their citizens and nongovernmental organizations”, thus 
pinpointing the domestic dimension of the principle of environmental democracy. 

34 Scholte identified several forms of direct and indirect participation of civil 
society in global governance, such as “accreditation, membership of government 
delegations, policy consultations, seats on official committees and boards, evalua-
tion exercises, and actual global regulation itself” and “via other sites such as gov-
ernments, political parties, and the mass media”, or by open opposition “through 
street demonstrations and other acts of resistance”. As for MDBs, it is possible to 
recall, e.g., accreditation at the Annual and Spring Meetings of the World Bank. 
J.a. Scholte, Relations with Civil Society, in J. katz cogan et al. (eds.), The Ox-
ford Handbook of International Organizations, Oxford, Oxford University Press, 
2016, 712, pp. 715-716.

35 J. ebbeSSon, Public Participation, in l. raJamanI, J. Peel (eds.), The Oxford 
Handbook of International environmental Law, Oxford, Oxford University Press, 
20212, 351, esp. pp. 363 ff.
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(namely, environmental and social safeguards) and have established 
and reformed procedural instruments (the IAMs)36. Environmental 
and social safeguard policies envisage – inter alia – the first two com-
ponents of the principle of participation. These require information 
disclosure on environmental aspects of the MDB-sponsored project 
to affected people, with the aim of conducting meaningful consulta-
tion. The concerns expressed by the affected population should be 
duly taken into account in decision-making, such as project design 
and mitigation measures37. IAMs, for their part, receive complaints 
from individuals and organizations who have been (or are likely to 
be) harmed by the contested project, thus providing a venue to chal-
lenge the MDBs’ conduct vis-à-vis their internal rules.

Notwithstanding the progress towards transparency, partici-
pation, and accountability, there are still flaws that undermine the 
role that civil society may play in fostering banks’ compliance with 
the principle of sustainable development. Their engagement suffers 
limitations already at the stage of project design, approval, and im-
plementation: the adverse impact of MDBs-sponsored activities fre-
quently occurs in remote areas, where local communities may en-
counter some difficulties in accessing sufficiently detailed informa-
tion about both the project and the environmental and social safe-
guards of the sponsoring bank. This circumstance undermines their 
participation in the decision-making process as well38. Moreover, the 
functioning of IAMs is negatively affected by exogenous and endog-

36 MDBs established more recently embody their commitment to sustainable 
development in their instituting instruments: see e.g., EBRD, Agreement Establish-
ing the European Bank for Reconstruction and Development (29 May 1990, entry 
into force 28 March 1991), Art. 2(1)(vii).

37 On information disclosure, meaningful consultation and participation in 
the decision-making process, see d.d. bradlow, m.S. chaPman, Public Participa-
tion and the Private Sector: The Role of Multilateral Development Banks in the 
Evolution of International Legal Standards, in Erasmus Law Review, 2011, 91; 
r.e. bISSell, Origin and Evolution of International Accountability Mechanisms, p. 
7; m. mcdonagh, Evaluating the Access to Information Policies of the Multilateral 
Development Banks, in o. mcIntyre, S. nanwanI (eds.), The Practice of Indepen-
dent Accountability Mechanisms (IAMs). Towards Good Governance in Develop-
ment Finance, Leiden-Boston, Brill-Nijhoff, 2019, p. 134.

38 r.e. bISSell, Origin and Evolution of International Accountability Mecha-
nisms, pp. 12 ff.
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enous factors39. Exogenous factors encompass the risk of retaliation, 
which may dissuade potentially affected individuals from engaging 
with IAMs (either by not submitting a claim or by withdrawing from 
the procedure pending the assessment of their case)40. Endogenous 
factors affect four phases: i) eligibility of claims; ii) dispute resolu-
tion service (or problem solving); iii) compliance review; iv) the out-
come of these procedures and their follow-up. 

In greater detail, MDB’s systems generally require direct or per-
sonal (potential) harm as an eligibility condition41, which may lim-
it the possibility for individuals or civil society organizations to ac-
tivate the mechanism42. Moreover, IAMs’ operational policies ex-
plicitly acknowledge the possibility that plaintiffs submit similar or 
identical requests before more than one IAM, if the project is spon-

39 For an overview of these factors, see e.g., ibidem.
40 See e.g., human rIghtS watch, At Your Own Risk: Reprisals against Critics 

of World Bank Group Projects, 2015, available at: www.hrw.org; OHCHR, Round-
table of Multilateral Development Banks and Independent Accountability Mecha-
nisms, 2019, available at: www.ohchr.org; coalItIon For human rIghtS In develoP-
ment, Wearing blinders: How development banks are ignoring reprisal risks, 2022, 
available at: https://rightsindevelopment.org. MDBs introduced policies and guide-
lines to prevent and manage threats and reprisals against (perspective) plaintiffs. 
See e.g., k. ramachandra, Civil Society in the Independent Accountability Mecha-
nism Community of Practice, in o. mcIntyre, S. nanwanI (eds.), The Practice of In-
dependent Accountability Mechanisms (IAMs), 291, p. 300; r. thaPa, Safeguard-
ing communities’ right to be heard without fear of retaliation, 2023, available at: 
https://accountability.worldbank.org/.

41 J.a.P. lorenzo, Accountability Mechanisms of Multilateral Development 
Banks and the Law of International Responsibility, p. 240. An exception to this 
general rule is provided e.g., in EBRD’s system, whose IAM accepts requests 
submitted by organizations that are not directly or personally affected by a project. 

42 This difference was evident in the compliance review of the project North-
South Corridor in Georgia, which was sponsored by both the EBRD and the Asian 
Development Bank. National Trust of Georgia, an organization not directly affected 
by the project, submitted a request to the IAMs of both banks: the one before 
the EBRD’s IAM was declared eligible, whilst the other was rejected. Eventually 
both IAMs reviewed the compliance of the project, following the submission of the 
request before the Asian Development Bank’s IAM by an organization representing 
affected communities. The two IAMs coordinated their investigations (e.g., joint 
interviews) and reached a similar conclusion: the project was not in compliance 
with the respective environmental and social policy and procedure. Still, a cautious 
approach is due. ADB, Case 2021/1, North-South Corridor (Kvesheti-Kobi) Road 
Project (Loan No. 3803); EBRD, Case 2020/1, North-South Corridor (Kvesheti-
Kobi) Road Project.
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sored by more than one bank. Even if in this specific circumstance 
operational policies require IAMs to coordinate, to the extent possi-
ble, with the IAM of the co-financier, this situation may lead to con-
flicting outcomes43. Regarding dispute resolution, the risk of asym-
metry between the parties during the design of the dispute reso-
lution method and its implementation may impinge upon the con-
scious participation of plaintiffs44. Even if IAMs envisage training 
sessions with potentially affected populations, a few hours of train-
ing are clearly insufficient to provide know-how comparable to that 
of the bank’s staff (e.g., in the case of indigenous people, who will 
likely not be familiar with mediation). Moreover, agreements are 
usually confidential, a circumstance that precludes the assessment 
of the fairness of their content45. Concerning compliance review, the 
political organ of some MDBs may overturn the IAM’s decision to 
perform an investigation46, which de facto deprives the IAM of its 
competence on the matter.

With regard to the outcome and follow-up phase, flaws relate 
to their operational policies, the practice of the political organs of 
MDBs, and the approach of national courts47. According to opera-
tional policies, the final investigation reports of IAMs are not bind-
ing upon the political organs of MDB: the remedial measures includ-
ed thereby are mere suggestions that political organs may or may 
not uphold. In fact, in their monitoring reports, IAMs occasionally 
express their concerns that the actions performed are not sufficient 

43 See e.g., world bank, Accountability Mechanism. Operating Procedures, 
December 5, 2022 (re-issued with procedural clarification March 6, 2023), para. 
10.2-10.3. See also ibidem the North-South Corridor in Georgia case.

44 J.a.P. lorenzo, Accountability Mechanisms of Multilateral Development 
Banks and the Law of International Responsibility, pp. 225-226. Usually, organi-
zations help potentially affected communities to build their cases: see e.g., k. ram-
achandra, Civil Society in the Independent Accountability Mechanism Community 
of Practice, p. 301.

45 J.a.P. lorenzo, Accountability Mechanisms of Multilateral Development 
Banks and the Law of International Responsibility, pp. 227.

46 See e.g., IFC/MIGA Independent Accountability Mechanism (CAO) Policy, 
2021, para. 107-111, available at: www.cao-ombudsman.org; Policy of the Inde-
pendent Consultation and Investigation Mechanism of the ICC, 2021, para. 43(a), 
available at: https://mici.iadb.org/.

47 For further references on these aspects, see next Section.
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to address the non-compliance findings, with particular regard to re-
medial measures. Concerning monitoring, these processes may last 
several years. This circumstance runs contrary to the need to adopt 
timely measures to the benefit of the environment and the plaintiffs. 
This element is particularly crucial, also considering that submit-
ting a claim has no suspensive effect on the implementation of the 
contested projects. Moreover, IAMs may close the monitoring pro-
cesses even if the measures identified in the action plan are not ful-
filled, as provided for in the Policy of the IFC’s CAO. Furthermore, 
if a finding of non-compliance is not properly addressed by remedial 
actions, unsatisfied plaintiffs usually cannot submit a claim before 
national courts due to the jurisdictional immunity of MDBs – un-
less the bank waives its immunity or an exception to the immunity 
exists48. The next Section takes into account the famous Jam et al. 
v. IFC as a case-study to highlight the flaws of the outcome and fol-
low-up stage before MDBs’ IAMs.

4.  Compliance Advisor Ombudsman (CAO) of the IFC-MIGA: a 
case study of shortcomings at the follow-up phase

According to its Policy, the IFC’s CAO completes its compliance 
investigation by submitting the final report to Management, which 
prepares an Action Plan that details corrective measures. These 
measures may address either all or some non-compliance findings 
outlined in the CAO’s report. If the IFC’s Board approves the Action 
Plan, the CAO monitors its implementation. The Policy does not es-
tablish a maximum length of the monitoring stage, which may last 
several years – to the detriment of effectiveness. The CAO closes the 
compliance monitoring processes in two cases: a) where the com-
mitments enshrined in the Action Plan have been fulfilled; b) when 
such commitments have not been fulfilled and there is no reasona-
ble expectation of further actions to address non-compliance find-

48 e. gaIllard, I. PIngel-lenuzza, International Organizations and Immunity 
from Jurisdiction: To Restrict or to Bypass, in International and Comparative Law 
Quarterly, 2002, 1, p. 3.
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ings49. The possibility of closing the monitoring phase even if the Ac-
tion Plan has not been implemented represents a serious limit to the 
effectiveness of the CAOs’ mandate. Even accepting that the CAO 
and the IFC’s political organs are not vested with enforcement pow-
ers, closing the follow-up stage under this circumstance prevents the 
adoption of softer deterrence and compliance tactics, such as “nam-
ing and shaming”.

Besides the shortcomings already detectable from the operation 
policy, the famous Jam et al case helps us highlight additional flaws. 
In the case at hand, the IFC financed the building of a power plant 
in India (“Tata Mundra” project). Affected populations submitted 
a claim before the CAO, which, in 2013, issued a final investiga-
tion report attesting that the IFC violated several of its environmen-
tal and social policies50. The Management drafted an Action Plan, 
approved by the Board51. In its two monitoring reports (2015 and 
2017), the CAO expressed its concerns that the actions performed 
were not sufficient to address the non-compliance findings, with 
particular regard to the remedial measures52. Due to such failures, 
the plaintiffs filed a complaint before US courts in the Jam et al. v 
IFC case. As is well-known, the US Supreme Court clarified that 
the IFC is “not absolutely immune from suit” under US law – name-
ly, the 1945 International Organizations Immunities Act (IOIA)53. 

49 IFC/MIGA Independent Accountability Mechanism (CAO) Policy, para. 
112-146.

50 CAO Audit of IFC Investment in Coastal Gujarat Power Limited, India, 
August 22, 2013. The report is available at: https://www.cao-ombudsman.org.

51 Statement by Jin-Yong Cai regarding CAO Audit of Tata Mundra, received 
by CAO: 11/25/2013. The statement, which includes the Action Plan, is available 
at: https://www.cao-ombudsman.org.

52 Monitoring of IFC’s Response to: CAO Audit of IFC Investment in Coastal 
Gujarat Power Limited, India, January 14, 2015; Second Monitoring Report 
of IFC’s Response to: CAO Audit of IFC Investment in Coastal Gujarat Power 
Limited, India, February 2, 2017. Both reports are available at: https://www.cao-
ombudsman.org.

53 Supreme Court of the United States of America, Jam v. International Fi-
nance Corporation, 139 U.S. 759 (2019), February 27th, 2019, p 15. On Jam et al. 
v. IFC, see e.g., e. chukwuemeke okeke, Unpacking the “Jam v. IFC” Decision, in 
Diritti umani e diritto internazionale, 2020, 297; P. roSSI, The International Law 
Significance of “Jam v. IFC”: Some Implications for the Immunity of International 
Organizations, in ivi, 305; a. vIterbo, a. SPagnolo, Of Immunity and Accountabil-
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This piece of legislation provides that international organizations 
“shall enjoy the same immunity from suit […] as is enjoyed by for-
eign governments”54. The Supreme Court clarified that IOIA grants 
immunity as foreign states currently enjoy (i.e. restrictive immuni-
ty), as codified in the 1976 Foreign States Immunity Act (FSIA). 
Thus, IFC is subject to suit with respect to its commercial activities 
which have a sufficient nexus to the United States55. The case was 
remanded to the District Court for further proceedings consistent 
with the Supreme Court’s opinion. In its 2020 ruling, the District 
Court concluded that the plaintiffs failed to show that their lawsuit 
was based upon activities carried on, or performed in, the United 
States – i.e., the plaintiffs failed to sufficiently substantiate that the 
contested conduct had a sufficient nexus to the USA. Thus, the Dis-
trict Court upheld the immunity of the IFC56. Remarkably, after 10 
years from the approval of the Action Plan, the case is still under the 
CAO monitoring process.

The Jam et al. case pinpointed a major flow on access to justice 
in cases of violation of MDBs’ own environmental and social safe-
guards. As is well-known, access to justice “has acquired a variety of 
meanings”57. The notion encompasses the right to seek and obtain 

ity of International Organizations: A Contextual Reading of “Jam v. IFC”, in ivi, 
319; F. luSa bordIn, To what immunities are international organizations entitled 
under general international law? Thoughts on Jam v IFC and the “default rules” of 
IO immunity, in Questions of International Law, 2020, 5; y. okada, The immunity 
of international organizations before and after Jam v IFC: Is the functional neces-
sity rationale still relevant?, in ivi, 2020, 29.

54 International Organizations Immunities Act (IOIA), Public Law No. 79-
291, 59 Stat. 669 (1945) (22 U.S.C. 288 ff.).

55 Supreme Court of the United States of America, Jam v. International Fi-
nance Corporation, pp. 14-15.

56 District Court, District of Columbia, Jam et al. v. International Finance 
Corporation, No. 2015-0612 (D.D.C. 2020), February 14th, 2020. This conclusion 
was further confirmed in United States Court of Appeals, District of Columbia 
Circuit, Jam et al. v. International Finance Corporation, No. 20-7092 (D.C. Cir. 
2021), July 6th, 2021. The US Supreme Court turned down the plaintiffs’ petition to 
consider the case again: US Supreme Court, No. 21-995 (2022), April 25th, 2022. A 
different, although related, issue concerns jurisdiction, i.e. the identification of the 
competent court. This topic is outside the scope of the present paper.

57 F. FrancIonI, The Rights of Access to Justice under Customary International 
Law, in Id., Access to Justice as a Human Right, Oxford, Oxford University Press, 
2007, 1.
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remedy for grievances through bodies (such as tribunals, quasi-ju-
dicial mechanisms, administrative institutions, arbitration, and trib-
al courts that apply local customary laws)58, on condition that these 
bodies “provide fair and impartial justice in a way that is equivalent 
to that provided by remedies that are stricto sensu judicial”59. 

Remedy includes a wide range of measures, such as apologies, 
restitution, rehabilitation, prevention of harm, and compensation60. 
Corrective measures identified under the Action Plan fall under this 
broad definition. Still, even assuming that IAMs are independent 
and impartial61, de facto fairness may be called into question due 
to the power imbalance between the parties of the process62. There-
fore, doubts arise as to the “equivalent remedy” condition, also tak-
ing into account the failure to enforce the Action Plan and the ex-
cessive length of the procedure, which jeopardise the effectiveness 
of the CAO’s compliance review63.

58 v. ShIkhelman, Access to Justice in the United Nations Human Rights Com-
mittee, in Michigan Journal of International Law, 2018, 453, p. 457. See also e.c. 
okeke, Assessing the Accountability Mechanism, cit., p. 440; Aarhus Convention, 
Art. 9; European Union Agency for Fundamental Rights and Council of Europe, 
Handbook on European law relating to access to justice, Publications Office of the 
European Union, Luxemburg, 2016, p. 16.

59 F. FrancIonI, The Rights of Access to Justice under Customary International 
Law, p. 5.

60 See e.g., Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Human Rights Law and 
Serious Violations of International Humanitarian Law (UN Doc. A/RES/60/147, 
21 March 2006), para. 19 ff; Guiding Principles on Business and Human Rights: 
Implementing the United Nations “Protect, Respect and Remedy” Framework (UN 
Doc A/HRC/17/31, 21 March 2011), unanimously endorsed by the UN Human 
Rights Council (UN Doc. A/HRC/RES/17/, 16 June 2011), Commentary on Access 
to Remedy, Section III, para. 25.

61 e.c. okeke, Assessing the Accountability Mechanism, pp. 440 ff.
62 t. holmStröm, Guide for Independent Accountability Mechanisms on 

Measures to Address the Risk of Reprisals in Complaint Management: A Practical 
Toolkit, 2019, available at: www.cao-ombudsman.org. The study was commissioned 
by the Independent Consultation and Investigation Mechanism (the Inter-American 
Development Bank’s IAM) following a consultation with the IAM Working Group 
on Retaliation.

63 r.e. bISSell, Origin and Evolution of International Accountability Mecha-
nisms, pp. 8-9. For a similar conclusion on the failure to meet the “equivalent re-
medy” condition, see e.g. a. vIterbo, Immunità dalla giurisdizione della Banca 
mondiale e diritto di accesso al giudice, in Diritti umani e diritto internazionale, 
2018, 397, pp. 417 ff.
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The assessment of MDBs’ IAMs against access to justice, in light 
of the “Tata Mundra” project and Jam v. IFC cases, leads to the con-
clusion that these mechanisms may not provide a degree of protec-
tion that is equivalent to that of judicial remedies. This conclusion 
might bear a consequence on the jurisdictional immunity of MBDs 
before national courts, at least in those legal systems which makes 
upholding immunity conditional on the availability of alternative 
dispute resolution mechanisms64. The case-law of international and 
national courts acknowledges a “right to access to justice” exception 
to the jurisdictional immunity of international organizations if the 
persons concerned may not resort to reasonable alternative means 
to protect their rights65. This approach requires a balancing exer-
cise among competing interests, namely the right to justice, on the 
one hand, and the independent function of international organiza-
tions, which underpins their jurisdictional immunity before domes-

64 As noted by Okeke (e.c. okeke, Assessing the Accountability Mechanism, 
p. 439), some courts do not require such condition to uphold jurisdictional immu-
nity. On the “alternative resolution mechanism” condition, see e.g. b. bonaFè, L’e-
sistenza di rimedi alternativi ai fini del riconoscimento dell’immunità delle orga-
nizzazioni internazionali: la sentenza della Corte suprema olandese nel caso delle 
Madri di Srebrenica, in Rivista di diritto internazionale, 2012, p. 826; m. buScemI, 
Illeciti delle Nazioni Unite e tutela dell’individuo, Napoli, Editoriale Scientifica, 
2020, pp. 195-201.

65 See e.g., the case-law of the European Court of Human Rights on Article 
6 of the European Convention on Human Rights (e.g., Waite and Kennedy v. Ger-
many, App. No. 26083/94, decision of 18 February, 1999; Prince Hans-Adam II 
of Liechtenstein v. Germany, App. No. 42527/98, decision of 12 July 2001; Chap-
man v. Belgium, App. No. 39619/06, decision of 5 March 2013). For an excep-
tion, see Stichting Mothers of Srebrenica and Others v. the Netherlands, App. No. 
65542/12, Decision of 11 June 2013; for a comment, see m.I. PaPa, Immunità del-
le Nazioni Unite dalla giurisdizione e rapporti tra CEDU e diritto delle Nazioni 
Unite: la decisione della Corte europea dei diritti umani nel caso dell’Associazio-
ne Madri di Srebrenica, in Diritti umani e diritto internazionale, 2014, 27. As for 
national case law, see among others the approach of Argentinian courts (Cabrera v 
Comisión Técnica Mixta de Salto Grande, 305 Fallos de la Corte Suprema 2150, 5 
December 1983; Fibraca Constructora v Comisión Técnica Mixta de Salto Grande, 
316 Fallos de la Corte Suprema 1669, 7 July 1993; Duhalde v Organización Pana-
mericana de la Salud–Organización Mundial de la Salud-Oficina Sanitaria Pana-
mericana, D.73.XXXIV, 322 Fallos de la Corte Suprema 1905, 31 August 1999. 
On the case-law of Argentina, see r. PavonI, Human Rights and the Immunities 
of Foreign States and International Organizations, in e. de wet, J. vIdmar (eds.), 
Hierarchy in International Law: The Place of Human Rights, Oxford, Oxford Uni-
versity Press, 2012, 71, p. 99.
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tic courts, on the other. In particular, jurisdictional immunity cannot 
result in the infringement of the very essence of the right to access a 
court. Consequently, international organizations (including MBDs) 
may be subject to suit with respect to their commercial activities, if 
they fail to provide alternative remedies to affected people. The op-
posite conclusion would amount to a denial of justice.

However, we should be cautious in overlooking the recent trends 
towards the relevance of a (possible) “right to access to justice” ex-
ception, since it has not gained widespread consensus. Thus, the 
number of forum States where plaintiffs may submit claims against 
MDBs’ failure to implement corrective measures is limited to those 
where the exception applies, provided that there is a sufficient nex-
us to the forum State.

5.  Brief concluding remarks

Civil society has greatly contributed to aligning MDBs’ man-
dates with sustainable development. Organizations triggered the 
adoption of environmental and social safeguard policies and the in-
stitutions of citizen-driven accountability mechanisms, alongside 
ushering their reforms. Their involvement in such an institutional 
framework may be deemed as one of the many elements towards a 
wider scope of the “principle of environmental democracy”, which 
covers interactions at both the national and international levels. 
Notwithstanding this undeniable progress the role of civil society 
as a performance evaluator of, and pull factor towards, sustaina-
ble development in global economic governance, still suffers from 
several shortcomings. A sketch of the IAMs main features, together 
with the analysis of a case-study, unveiled these flaws. In particular, 
the operating policy and functioning of these mechanisms failed to 
properly fill the remedial gap resulting from the MDBs’ jurisdiction-
al immunity before national courts. The lack of effectiveness shown 
in the case concerning the “Tata Mundra” project before the CAO 
is a blatant example of this protection void. The possibility to resort 
to national courts as extrema ratio encounters several obstacles as 
well, due to the limited application of the “right to access to justice” 
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exception to the jurisdictional immunity of international organiza-
tions, alongside the need for a sufficient nexus between the MDBs’ 
contested conduct and the forum State – as required by the US Su-
preme Court in the Jam et al v. IFC case.

Against this backdrop, reinforcing the effectiveness of IAMs’ al-
ternative means of dispute resolution appears as the desirable solu-
tion in the short term. This process of review should involve the civil 
society, so as to consider their inputs in how to best reform operat-
ing policy in order to ensure that MDBs-sponsored projects achieve 
development without environmental and social harm.





SUSTAINABLE DEVELOPMENT CHAPTERS IN TRADE 
AGREEMENTS: THE EMERGENCE OF A GOVERNING 

PRINCIPLE?

Emily Reid*

1.  Introduction 

The current combination of climate, weather and conflict relat-
ed global challenges means that the imperative to deliver on the UN 
sustainable development goals (the goals) has never been greater. 
Yet, having passed the mid-point of Agenda 2030, the chances of 
achieving the goals by 2030 appear bleak. This chapter is premised 
on a view that the current context, exacerbated by the lack of pro-
gress on the goals thus far, requires that all available avenues and 
potential mechanisms should be used to progress the pursuit of the 
goals. The chapter therefore evaluates the role of trade in delivery 
of the goals, and its corollary, the role of sustainable development in 
shaping trade cooperation. 

The proliferation of sustainable development chapters in trade 
agreements raises questions relating to their significance, status 
and effect: do these chapters indicate that sustainable development 
should now be recognised as an underlying governing principle of 
trade relations? Or are they little more than social-greenwash. To 
answer this question the first part of this paper locates the analysis 
in the context of the United Nation’s evaluation of the state of pro-

* I am grateful to Lauren Andrews, who provided valuable research assistance 
for this paper.
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gress towards the goals and examines the inter-relationship of trade 
cooperation and sustainable development, focusing in particular up-
on the role, or potential role of trade cooperation as an instrument 
in the pursuit of sustainable development and the goals. This lays 
the foundations for the normative claim that sustainable develop-
ment ought to be a governing principle of trade cooperation. 

The second part of the paper provides a high-level overview and 
analysis of the emergence and typical features of sustainable devel-
opment chapters. This will feed into an analysis in the third part of 
the substance and effect of sustainable chapters, and the contribu-
tion these make or should make sustainable development. This part 
highlights the distinction between the potential effect of substan-
tive commitments, in contrast to the potential effect of the chapters’ 
institutional and oversight (process related) innovations. The final 
part of the paper provides brief conclusions regarding the extent to 
which these chapters deliver on the normative claim advanced in 
the first part, that sustainable development ought to be a governing 
principle of trade cooperation. 

2.  The role of trade cooperation in the pursuit of the sustainable 
development goals? 

The goals were adopted nearly a decade ago, recognising the 
challenge faced in achieving sustainable development. The contem-
porary context, however, is of ever more frequent extreme weath-
er-related events, conflict, and instability, the consequences of which 
are variously environmental, social, and economic, but invariably 
devastating. This gives the universal commitment to pursuit of the 
goals an urgency that goes well beyond that known even at the time 
of their adoption.

2.1.  Sustainable development, fragmentation, and integration 

At its three-dimensional essence the commitment to sustainable 
development recognises that there is an inherent inter-relationship 
between economic, social and environmental interests: that pursuit 
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and protection of one cannot be sustained without the others1. The 
commitment to delivering “sustainable development”, manifest in 
the adoption of the goals, thus requires that its three dimensions be 
considered and pursued together, reinforcing the need for not only 
green, but also just transition. 

The fragmented structure of international law, however, means 
that economic, environmental and social interests are predominant-
ly regulated in silos: trade law, environmental law, labour law and 
human rights law. Although the specifics vary, each specialised re-
gime has relatively little consideration of wider interests other than 
in some instances as exceptions, such as GATT Article XX. There 
is recognition and consideration of binary interactions: for example, 
“trade and labour standards”, “trade and environment” or “trade 
and development”. But regulation addressing the triangulated in-
teraction of economic, environmental and social interests is lack-
ing. The seminal WTO trade-environment dispute, US-Shrimp2, is 
focussed upon the GATT compliance of a national environmental 
measure. A very real question concerning the social (and econom-
ic) consequences of the environmental measure upon affected fish-
ing communities was outside the scope of consideration. While the 
GATT general exceptions have been interpreted to include environ-
mental measures, and the WTO recognises the need for special and 
differential treatment for developing countries, there is a lack of reg-
ulatory means by which effectively to tie these two considerations 
together. This is striking given the potentially significant impact of 
national environmental measures upon communities in developing 
and least developed states, as on the facts of US-Shrimp.

Adding to the limitations of the current international legal ar-
chitecture and regulatory regimes, the status of “sustainable devel-
opment” remains contested: it is variously viewed as a concept, an 

1 Articulated as three “interdependent and mutually reinforcing pillars of 
sustainable development” Johannesburg Declaration on Sustainable Development, 
Article 5. https://www.un.org/esa/sustdev/documents/WSSD_POI_PD/English/
POI_PD.htm# (accessed on 1st March 2024). 

2 DS58: United States – Import Prohibition of Certain Shrimp and Shrimp 
Products, https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds58_e.htm (ac-
cessed on 1st March 2024).
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objective and in some instances a principle3. This leads in turn into 
questions regarding the nature and even existence of its normative 
effect. There is, however, some recognition that even if there is no 
consensus around the substantive normative effect of sustainable de-
velopment, it has weight as a process, or as characterised by Lowe, 
an interstitial norm4. This could lend itself to application as a govern-
ing principle, which is the normative claim at the heart of this paper. 

2.2.  Agenda 2030 and the sustainable development goals: a pro-
gramme in peril

Despite the fanfare accompanying the adoption of the goals, the 
UN 2023 special report of progress at the mid-point of Agenda 2030 
makes for sobering reading. It observes that:

Delivering change at the speed and scale required by the 
Sustainable Development Goals demands more than ever be-
fore from public institutions and political leaders. It requires 
bold decisions, [including] the transfer of resources from one 
sector to another, the creation of a new regulatory environ-
ment, the appropriate deployment of new technologies, the 
advancement of longer-term holistic perspectives, the mobiliz-
ing of a wide range of actors and the capacity to advance dis-
ruptive change while strengthening trust and social cohesion 
(emphasis added)5.
Recognising the challenge inherent in this, the report notes 
that these “constitute a set of demands for which contempo-

3 See among others V. barral, Sustainable Development in International 
Law: Nature and Operation of an Evolutive Legal Norm, in European Journal 
of International Law, 2012, 23(2), pp. 377-400; J.e. vIñualeS, Sustainable 
Development, in l. raJamanI, J. Peel (eds.), The Oxford Handbook of International 
Environmental Law, Oxford University Press, 2nd ed., 2019.

4 See among others lowe, Sustainable Development and Unsustainable 
Arguments, In a. boyle, d. FreeStone (eds.), International Law and Sustainable 
Development: Past Achievements and Future Challenges (1999), at 19; V. barral, 
Sustainable Development in International Law, ibid.; J.e. vIñualeS, Sustainable 
Development, ibid.

5 UN, The Sustainable Development Goals Report Special edition, 2023, at 
p. 48 available at https://unstats.un.org/sdgs/report/2023/ (accessed on 1st March 
2024).
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rary governance systems were not built. It is essential therefore 
to take action to equip governance systems for transformation6.

Progress on the achievement of the goals has been disappoint-
ing, particularly since the pandemic. The principle underlying Agen-
da 2030 was “leave no one behind” – highlighting the need for “just 
transition”. Without significant, renewed effort this, and the broad-
er achievement of the goals, will be no more than a pipe dream. In 
this context, sustainable development as an instrument of economic 
governance might appear to be a stretch.

In the face of this lack of progress on the goals, and in the light 
of the contemporary context which renders pursuit of the goals all 
the more important, all potential avenues must now be explored. 
This includes examining how trade cooperation can contribute. Yet 
given the international legal architectural and regulatory limitations 
outlined above, the claim that trade cooperation may or should have 
a substantive role to play in supporting or catalysing progress to-
wards the achievement of the goals, never mind that sustainable de-
velopment is or should be a governing principle of trade coopera-
tion, requires to be substantiated. One question arising is what the 
inclusion of sustainable development chapters in free trade agree-
ments means for the relationship between trade cooperation and 
sustainable development? What role does it suggest for trade coop-
eration in the pursuit and achievement of the goals. As a corollary, 
does it indicate that sustainable development is, or is on the way to 
becoming, a governing principle of trade cooperation. To contextu-
alise these questions, attention now turns specifically to Goal 17, 
Partnerships for the Goals. 

2.3.  Sustainable development Goal 17: the role of trade and of the 
WTO

The connection between the three dimensions of sustainable de-
velopment, has been noted above and highlighted above in refer-
ence to US-Shrimp. Substantively, UNSDG 17 Partnerships for the 

6 Ibid. 
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Goals, explicitly recognises the role of (fair) trade in the achieve-
ment of the goals: 

“the Global Goals can only be met if we work together. Inter-
national investments and support is needed to ensure innovative 
technological development, fair trade and market access, especial-
ly for developing countries. To build a better world, we need to be 
supportive, empathetic, inventive, passionate, and above all, coop-
erative”. 

To support this, the trade targets of Goal 17 include the pro-
motion of a “universal, rules-based, open, non-discriminatory and 
equitable multilateral trading system under the World Trade Organ-
ization, including through the conclusion of negotiations under its 
Doha Development Agenda” (Target 17.10) a focus on increasing 
exports from developing states (17.11) and securing market access 
for least developed countries through the removal of trade barriers 
(17.12).

The WTO itself has recognised both its role specifically, and the 
role of trade more generally in meeting the goals7 and it reports an-
nually to the UN High-level Political Forum (UNHPF) on Sustaina-
ble Development8. Specifically with regard to Goal 17, it (the WTO) 
“recognizes the need to work in partnership with other international 
organizations and development partners to improve the capacity of 
developing economies and least-developed countries (LDCs) to par-
ticipate more fully in international trade”9. 

It is worth also noting, however, that beyond the trade context, 
the targets of Goal 17 include systemic targets: including “policy 
coherence” for sustainable development (17.14) and, recognising 
each country’s policy autonomy regarding poverty eradication and 
sustainable development. (17.15). In addition, targets relating to 
“multi-stakeholder partnerships” include the “[enhancement of] the 

7 https://www.wto.org/english/thewto_e/coher_e/sdgs_e/sdgs_e.htm 
(accessed on 1st March 2024).

8 See for example the 2023 update, The WTO’s contribution to attaining 
the UN Sustainable Development Goals: 2023 update to the High-Level Political 
Forum, available at: https://www.wto.org/english/res_e/booksp_e/un_hlpf23_e.
pdf (accessed on 1st March 2024).

9 Ibid. at p. 30. 

https://www.wto.org/english/thewto_e/coher_e/sdgs_e/sdgs_e.htm
https://www.wto.org/english/res_e/booksp_e/un_hlpf23_e.pdf
https://www.wto.org/english/res_e/booksp_e/un_hlpf23_e.pdf
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global partnership for sustainable development” (17.16) and the en-
couragement and promotion of “effective public, public-private and 
civil society partnerships […]”. 

In the light of the conclusion in the 2023 UN Report on the 
SDGs, that the achievement of the goals will require “the creation of 
a new regulatory environment, the appropriate deployment of new 
technologies, the advancement of longer-term holistic perspectives, 
the mobilizing of a wide range of actors” it is clear that attention 
must be given to these systemic and multi-stakeholder targets, in-
cluding looking at the role of trade and trade cooperation beyond 
the WTO context. 

2.4.  The role of trade beyond Goal 17

The role of trade and its potential contribution to the achieve-
ment of the goals is explicitly recognised not only in Goal 17, but al-
so in SDG 8 Decent work and economic growth (target 8a requires 
increased aid for trade, specifically through the Enhanced Integrated 
Framework for Trade-related Technical Assistance to Least Devel-
oped Countries) and Goal 10 Reduce Inequality within and among 
countries. The WTO’s 2021 report to the UN HPF, however, crucial-
ly notes that trade’s contribution to Goal 10: has to be qualified by 
recognition that trade has the capacity to increase inequality as well 
as to reduce it10. Potentially partially mitigating this, Goal 10.a. tar-
gets the implementation of special and differential treatment con-
sistent with WTO rules. 

A cursory review of the WTO’s annual reports for the UNHPF 
confirms the contribution of trade to the achievement of each of the 
UNSDGs. This should not be surprising, given the three dimensions 
of sustainable development. It is worth noting, however, that the 
WTO’s 2021 report recognises, in respect of Goals 12 and 13, the 
connection between trade as a contributor to the achievement of the 

10 WTO Contribution to the 2021 High Level Political Forum, 2021, avail-
able at https://www.wto.org/english/thewto_e/coher_e/sdgs_e/wtoachsdgs_e.htm 
(accessed on 1st March 24).

https://www.wto.org/english/thewto_e/coher_e/sdgs_e/wtoachsdgs_e.htm
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goals and the WTO’s own objectives, as set out in the Preamble to 
the WTO Agreement:

[…] raising standards of living, ensuring full employment and 
a large and steadily growing volume of real income and ef-
fective demand, and expanding the production of and trade 
in goods and services, while allowing for the optimal use of 
the world’s resources in accordance with the objective of sus-
tainable development, seeking both to protect and preserve 
the environment and to enhance the means for doing so in a 
manner consistent with their respective needs and concerns at 
different levels of economic development11.

It is indeed striking that the WTO’s objectives are cast in social, 
environmental and economic terms, reflecting earlier articulations 
of “sustainable development”12 and seemingly foreshadowing the Jo-
hannesburg characterisation of the “three pillars” of sustainable de-
velopment13. 

2.5.  The inter-relationship between trade and the sustainable de-
velopment goals

The WTO thus has clearly recognised and articulated both the 
role of trade in the pursuit of the goals, and its (the WTO’s) own 
role in securing this. It has furthermore recognised its potential role 
working in partnership with others in pursuit of the goals, for ex-
ample through the establishment, together with UNCTAD and the 
ITC, of the SDG Trade Monitor14. The role of trade, however, goes 

11 Preamble, Agreement Establishing The World Trade Organization, https://
www.wto.org/english/docs_e/legal_e/04-wto.pdf (accessed on 1st March 2024).

12 Notably the Brundtland definition, Report of the World Commission on 
Environment and Development: Our Common Future, http://www.un-documents.
net/our-common-future.pdf (accessed on 1st March 2024).

13 Much more could be said about the activities of the WTO in support of the 
goals, and its environmentally focussed activity but this is beyond the scope of the 
present chapter, which is concerned with the role of trade more generally in the 
pursuit of the goals, and the significance of “sustainable development” in shaping 
trade cooperation. 

14 https://sdgtrade.org/en.

https://sdgtrade.org/en
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beyond the role of the WTO and even beyond the role of the WTO 
in partnership with others. 

Trade relations, and their supporting frameworks for coopera-
tion thus ought to be fully utilised as an instrument for the delivery 
of the goals. 

Moreover, the intrinsic links between trade and sustainable de-
velopment, and, crucially, the capacity of trade to not only support 
but also to undermine the achievement of the goals, combined with 
countries’ commitment to Agenda 2030 and to the achievement of 
the goals, means that not only should trade cooperation be fully em-
ployed in the pursuit of “sustainable development”, but sustaina-
ble development ought to be recognised as a governing principle of 
trade relations. 

This is certainly an argument which can be made with regard to 
the WTO and its legal order, in the light of first the overlap between 
the WTO objectives, sustainable development and the goals and sec-
ondly the specific recognition both by the UN and WTO itself, of the 
role of the WTO in the delivery of the goals. Questions remain, how-
ever, about whether such an argument can be made about the broad-
er context of trade and trade cooperation. 

Given the contested nature of “sustainable development” and 
the soft law character of the goals, it might be argued that “ought” 
is doing a lot of work in the claim that sustainable development 
“ought” to be a governing principle of trade cooperation. This ar-
gument would reflect ongoing questions about the nature or even 
existence of the normative effect of “sustainable development”. De-
spite those questions it is, as noted above, increasingly recognised 
that there is a normative dimension to sustainable development, al-
beit that this its nature may be process-related rather than substan-
tive15. On a practical level it is, therefore, worth examining the sig-
nificance and implications of the inclusion of “sustainable develop-
ment” chapters in trade agreements in order to evaluate whether 
this development indicates that sustainable development is emerg-
ing as a governing principle of trade cooperation, at least in some 
contexts.

15 Above note 5. 
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3.  Beyond the WTO: sustainable development chapters in trade 
agreements

The inclusion of environmental, labour and human rights com-
mitments in trade agreements has been occurring in one form or 
another for more than three decades. The EU, for example, has in-
cluded human rights as an essential element of development cooper-
ation agreements since the fourth Lomé Convention (1989)16. NAF-
TA, 1994 was particularly innovative with regard to environmental 
cooperation provisions and has been credited as the starting point 
for the inclusion of “sustainability” provisions in trade agreements17. 
The question of the scope and definition of “sustainable develop-
ment” or “sustainability” is clearly relevant to pinpointing the origin 
of the development of sustainable development provisions in trade 
agreements. Currently, however, sustainable development is typical-
ly recognised as encompassing chapters and provisions relating to 
environment, labour, human rights, and cooperation and technical 
assistance18. Since the adoption of the goals such provisions have 
proliferated. In some instances, particularly in the case of EU bilat-
eral agreements, these are now contained within what are explicitly 
framed as “sustainable development” parts or chapters19.

Sustainability commitments now frequently explicitly include 
provision for the engagement of private sector and civil society ac-
tors and stakeholders. This is not only consistent with Goal 17 but 
also supports the “mobilization of a wide range of actors” called for 
by the 2023 report. Similarly, there are a number of elements and 
characteristics of sustainable development chapters, particularly 

16 Article 5. Art. 6 also provided for priority for environmental protection. 
Fourth ACP-EEC Convention signed at Lomé on 15 December 1989, https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A21991A0817%2801%2.

17 For a concise overview see https://www.iisd.org/system/files/publications/
nafta-environmental-record-commentary.pdf (accessed on 1st March 2024).

18 See UN ESCAP, Handbook on Negotiating Sustainable Development 
Provisions in Preferential Trade Agreements, 2021, at p. 11. 

19 See inter alia, EU-South Korea Free Trade Agreement, chapter 13, Trade 
and Sustainable Development. (The EU-Korea Agreement was the first of what 
have been recognised as a new generation of EU trade agreements, including the 
sustainable development chapter). 
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concerning implementation and oversight frameworks, which mean 
that they can contribute to the new regulatory environment and gov-
ernance systems identified as essential in order to deliver the goals 
by 2030. To this extent trade cooperation can be seen to have a role 
to play in the delivery of the sustainable development goals. 

Yet, scrutiny of practice in this field exposes multiple issues 
which bring into question whether sustainable development chap-
ters are realising their potential to support the achievement of the 
goals; as an instrument of just transition (greening trade, leaving no 
one behind); and whether sustainable development is indeed recog-
nised as a governing principle of trade relations. 

3.1.  The sustainable development chapters – analytical overview

In order to answer these questions this part provides a high-level 
overview of key features of sustainable development chapters in se-
lected bilateral and multilateral trade agreements. This provides the 
basis for a preliminary evaluation of the impact of sustainable de-
velopment chapters, in particular with regard to the extent to which 
sustainable development chapters are realising their potential as an 
instrument in support of the achievement of the goals, and wheth-
er this practice might signify the emergence of sustainable develop-
ment as a governing principle, shaping and/or underpinning trade 
relations20. The overview presented here reflects conclusions drawn 
from a sample of trade cooperation agreements, including bi-later-
al and multi-lateral agreements, between a range of partners drawn 
from both developed and developing countries21. 

Recognising the key role of the EU and North America in driv-
ing the inclusions of human rights, labour and environmental pro-
visions in trade agreements the focus and sample works outwards 

20 This snapshot overview will highlight questions to be addressed in order to 
provide a definitive conclusion on the significance of these chapters, and whether 
they are realising their potential. Addressing these questions is beyond the scope of 
the current chapter. 

21 This sample is part of a large-scale project entailing a more comprehensive 
review of the sustainability commitments in bi and multi-lateral cooperation agree-
ments. 
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from EU and US/North American agreements. The spill over effects 
from these states’ agreements to relations between third states is al-
so, however, clearly of interest. Bilateral agreements involving other 
developed and developing states have also been examined, including 
some agreements among exclusively developing states. 

The sample review carried out supports a preliminary conclu-
sion that the proliferation of sustainable development chapters is 
principally contained within agreements between developed states, 
and between developed and developing states. There is significantly 
less evidence at this stage of inclusion of sustainable development 
chapters in agreements between exclusively developing countries. 
The African Free Trade Agreement, for example, does not include 
sustainable development commitments22. 

As indicated above, the US and EU have been active in this field 
for three decades. As a party to NAFTA, Canada has also had long 
involvement in sustainability provisions in trade agreements. In re-
cent years, however, Canadian bilateral agreements have contained 
some interesting developments, including a deepening focus upon 
indigenous peoples’ rights23. Canada can clearly be seen therefore to 
be operating autonomously in this context rather than simply rolling 
out from its original NAFTA commitments. Canada is likely to have 
been influential in shaping CPTPP, which in turn informs its mem-
bers’ bilateral relations. 

While sustainable development chapters are increasingly in-
cluded in agreements between developed states and some develop-
ing states, this is by no means uncontroversial or invariably wel-
come: the complexities and sensitivities of this are demonstrated by 
the experience of the EU-Mercosur negotiations in 2023-24. 

One factor which should be noted is the capacity for a devel-
opment initiated by one state to have a domino effect feeding in-

22 Agreement Establishing The African Continental Free Trade Area, https://
au.int/sites/default/files/treaties/36437-treaty-consolidated_text_on_cfta_-_en.pdf 
(accessed on 1st March 24). 

23 E.g. Chapter 25 of the 2023 Canada-Ukraine Free Trade Agreement, 
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-com-
merciaux/agr-acc/ukraine/text-texte/2023/toc-tdm.aspx?lang=eng (accessed on 1st 
March 2024). 
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to future agreements concluded by its partner states. All states are 
of course bound by all their commitments at once24. Therefore the 
commitments of the UK with the EU, such as non-regression in en-
vironmental and labour standards, apply to the UK at all times. As 
a consequence, from a competitive perspective and setting aside any 
question of values, the UK has an interest in building non-regres-
sion and equivalent standards into its agreements with other part-
ners: the UK would not want to find itself at a competitive disadvan-
tage with other states if these partners can lower, or maintain lower 
standards while the UK is tied, through its commitment in the UK-
EU PCA, to maintain its standards.

On the other hand, while this might be expected to be a driv-
er for consistency in terms of substantive content, this is balanced 
by the fact that the content of agreements reflects what could be 
agreed between parties. Each party may have not only different 
levels of ambition in this field, but also different priorities: wheth-
er environmental, climate, labour, gender or indigenous rights25. 
The UK’s agreements with Australia and New Zealand are a clear 
demonstration of the compromise entailed in negotiating sustain-
able development commitments in trade cooperation agreements. 
As Australia and New Zealand are both members of CPTPP and 
the UK is committed to accession to CPTPP, it might have been an-
ticipated that these agreements would be substantively very sim-
ilar. In fact, however, they have distinct sustainable development 
commitments reflecting different levels of commitment to priori-
tisation of environment and labour. Furthermore, the sustainable 
development commitments in both are less than those contained 
in the UK-EU PCA. 

A further factor which cannot be ignored when seeking to draw 
conclusions about the importance individual states ascribe to sus-
tainable development commitments, is that the bargaining strength 
of each state varies in each instance according to which partner state 
or states are involved, inevitably impacting in turn upon the sub-

24 Under the principle pacta sunt servanda. 
25 Chile for example has given greater focus to labour provisions than envi-

ronmental. 
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stantive content of agreements. Again, this can be seen in the vari-
ety of commitments included in agreements concluded by the UK. 
Drawing all of these factors together, it is unsurprising that there is 
seeming substantive inconsistency in state practice.

3.2.  Substance and effect of the sustainable development chapters

One consistent feature that can be observed is that the commit-
ments in sustainable development chapters typically reaffirm exist-
ing commitments of the relevant parties such as the Paris Agreement 
or ILO Declaration, rather than the parties creating new substan-
tive obligations. Use of universal existing commitments as reference 
points in this way has the benefit of mitigating the suggestion of an 
imposition of values and suggests at least the potential for some very 
high-level consistency. Underlying these chapters is commitment to 
fostering dialogue and cooperation, through reaffirmation of exist-
ing commitments, rather than pursuing the establishment of new 
commitments.

In evaluating the effect of sustainable development chapters it is 
crucial to distinguish formal legal effect from the broader influence 
they may have. The very inclusion of sustainable development chap-
ters in trade agreements has an impact. Not least, there is a snowball 
effect of inclusion: as this becomes more prevalent, it creates a culture 
whereby these chapters will become more common still. Their force 
and effect is also liable to develop incrementally. Australia provides a 
clear example of evolution in even a single country’s practice having 
moved from a position of initial resistance to the inclusion of climate 
or human rights commitments in trade agreements26 to including sus-
tainable development chapters in its agreements with Peru27, South 

26 See further E. reId, Balancing Human Rights, Environmental Protection 
and International Trade, Hart, 2015, re Australia’s resistance to the inclusion of 
human rights conditionality in negotiations with the EU during the 1990s, and also 
comments by Australian PM, Scott Morrison, September 2021, https://edition.cnn.
com/2021/09/09/business/australia-uk-trade-climate-intl/index.html.

27 Chapters 18 (Labour) and 19 (Environment) Texts of all Australia’s in force 
free trade agreements are available at: https://www.dfat.gov.au/trade/agreements/
in-force (accessed on 3rd March 2024).
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Korea28 and the UK29 although both the substance and formal effect 
of these varies. 

The agreements with Peru and Korea preclude recourse to their 
dispute settlement provisions for issues arising in respect of the sus-
tainable development chapters, instead providing only for cooper-
ation and consultations. The more recent UK-Australia Agreement 
does provide for recourse to dispute settlement, with regard to both 
the labour and environment chapters in the event that consultation 
and dialogue fails to reach a solution30. The UK-New Zealand Agree-
ment similarly provides for recourse to dispute settlement with re-
gard to both labour and environment where agreement cannot be 
reached through consultation and cooperation31. Incremental shifts 
in the depth and strength of undertakings entered into are there-
fore apparent, but it cannot be said that there is a single, consist-
ent, direction of travel. Although there are, as noted, instances in 
which sustainable development chapters are subject to binding dis-
pute settlement and therefore a degree of legal enforceability, there 
is a greater tendency to make use of cooperative, consultative pro-
ceedings. 

3.3.  Implementation and oversight 

The gains for sustainable development arising from the substan-
tive commitments entered into in sustainable development chapters 
are limited by both the lack of consistency of content, and the ten-
dency to reaffirm existing commitments rather than create new com-
mitments. There are, however, a number of innovations with regard 
to implementation and oversight of sustainable development com-
mitments which seek to engage stakeholders and civil society. These 
provisions have the potential to have a significant impact on op-
erationalisation of substantive commitments, and on the capacity 
for sustainable development to be seen to shape and indeed govern 

28 Chapters 17 (Labour) and 18 (Environment), ibid. 
29 Chapter 21 (Labour) and 22 (Environment), ibid. 
30 Articles 21.16.9 and 22.26 respectively.
31 Article 22.26.2(environment) and 23.22 (Labour).
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trade cooperation. Two innovations which are potentially of par-
ticular importance, and therefore highlighted here, are the “Domes-
tic Advisory Groups” and the USMCA Rapid Response Mechanism. 

3.4.  The Domestic Advisory Groups 

Domestic Advisory Groups (DAGs) bring together independ-
ent civil society representatives of employers, trade unions and 
other stakeholders, comprising a balance of business, labour/so-
cial and environment expertise and interest. These groups are 
tasked with providing independent advice and recommendations 
to Governments regarding the implementation and operationalisa-
tion of sustainable development commitments contained in trade 
agreements. The first instance of DAGs was in the EU-South Ko-
rea Agreement, and these have now become a standard feature 
of the EU’s trade agreements whereby parties commit to the es-
tablishment of a DAG and to supporting regular joint dialogues 
or civil society forums between the respective parties’ DAGs. The 
UK-EU PCA therefore includes provision for a Domestic Adviso-
ry group, as do the UK’s other rollover agreements32. It is notable 
that the remit of the DAGs under the EU-UK Agreement extends 
over the entire PCA, whereas the original and still typical model 
was for the DAG’s remit to be limited to the sustainable develop-
ment chapters. The UK has also included varying levels of provi-
sion for joint dialogue between UK and partner civil society, trade 
union and business stakeholders in its new post-Brexit agreements. 
Following the typical model, the remit of these (with the exception 
of the UK-EU Agreement) is restricted to the sustainable develop-
ment chapters of the relevant agreements. In addition, it is worth 
highlighting that the agreement with Australia, notable for being 
the UK’s first post-Brexit new (not “rolled over”) trade agreement, 
includes provision for separate consultative mechanisms related 

32 “Rollover Agreements” is the term used for the Agreements the UK entered 
into, replacing those it had participated in as an EU member, and incorporating 
them into UK bilateral agreements with the relevant partner state. For example, the 
UK Japan and UK-Canada Agreements. 
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to matters relating to the labour33 and environment34 chapters, as 
does the UK agreement with New Zealand. It remains to be seen 
whether this separation will have significant practical implications, 
but on its face, this undermines the capacity to respond to the in-
ter-related nature of the relationship between trade, environmen-
tal protection, and social development, reverting to a more siloed 
approach. In practice the UK has brought the UK-Australia agree-
ment within the remit of its existing DAG, which covers econom-
ic, labour and environmental interests and therefore maintains a 
holistic overview of the sustainable development chapters, at least 
from the UK side. 

On paper, the DAGs formalise the engagement or “mobilisa-
tion” of civil society to ensure oversight of the implementation of 
sustainable development chapters. In practice their activity and con-
sequently their impact is undermined by lack of resource, and a lack 
of feedback loop35. This means that as innovative as the DAGs are, 
they have not yet fulfilled their potential either as a means by which 
to support the operationalisation and implementation of sustainable 
development commitments, or in terms of being able to consistently 
hold governments to account.

3.5.  USMCA Rapid Response Mechanism 

The USMCA “Facility Specific Rapid Response Mechanism” 
(RRM) provides for swift government action in the event of “a 
good faith basis belief that workers at a Covered Facility are be-
ing denied the right of free association and collective bargaining”36. 
Significantly, any interested party can petition the Government if 
they have credible evidence of a denial of relevant rights. While 
the DAGs might be struggling to realise their potential, the RRM 

33 Article 21.15 
34 Article 22.18.
35 d. martenS, d. PotJomkIna, J. orbIe, Domestic Advisory Groups in Eu 

Trade Agreements. Stuck at the Bottom or Moving up the Ladder?, Friedrich Ebert 
Stiftung, November 2020. 

36 USMCA Article 31-A.2. 
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is already building evidence of some demonstrable impact: the US 
has invoked the RRM 19 times since 2021: 14 of these cases have 
been resolved or concluded through remediation, benefitting 27000 
workers37. If it is not possible to resolve the violation of rights 
through remediation, penalties can be imposed directly upon the 
specific company in issue until a resolution is achieved. In the event 
of disagreement between the two Governments, either can request 
a panel to review the issue. The capacity under the RRM to specif-
ically sanction behaviour and practices at an individual facility is 
both innovative and potentially highly effective. The RRM usefully 
leverages the competitive desirability of levelling the playing field to 
provide a mechanism by which to ensure agreed standards are up-
held and specific breaches are addressed. One question is whether 
an equivalent process could be set up through which to respond to 
for example violations of environmental protection commitments. 
The respective bargaining strength of the parties in the USMCA is, 
however, a distinct factor which cannot be ignored in evaluating 
the potential transferability of such a mechanism to other fields or 
agreements between other parties. 

A further development to note as best practice concerns the en-
gagement with international organisations such as the ILO, particu-
larly in the context of provision of technical assistance. This is con-
sistent with Goal 17 – Partnerships for the goals as well as with 
mobilization of a wide range of actors. It is also important because 
technical assistance is key to the imperative to “leave no one be-
hind” and the engagement of international actors should help miti-
gate risks of developed states doing to developing states. 

37 US TR, Fact Sheet: The USMCA Rapid Response Mechanism Delivers 
for Workers, Feb 9, 2024, available at: https://ustr.gov/about-us/policy-offices/
press-office/press-releases/2024/february/fact-sheet-usmca-rapid-response-mecha-
nism-delivers-workers. See further C.P. bown, k. clauSSen, The Rapid Response 
Labour Mechanism of the US-Mexico-Canada Agreement, Peterson Institute for 
International Economics Working paper, No. 23/9, available at: https://papers.ss-
rn.com/sol3/papers.cfm?abstract_id=4627560. (While the present analysis focuses 
on the US-Mexico RRM, there is also a Canada-Mexico RRM).
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4.  Conclusions

In terms of consistency, the potential persuasive effect of sus-
tainable development chapters is evident, it would be difficult how-
ever to substantiate a consistent normative effect. Sustainable de-
velopment chapters have clear potential as an instrument to support 
the pursuit of the achievement of the goals and there is some evi-
dence that where they exist, these chapters are indeed playing a role 
in the pursuit of the goals. 

The innovative institutional and procedural processes highlight-
ed above are far from perfect in their operation, yet the underpin-
ning engagement with civil society and stakeholders, and the estab-
lishment of specific procedures such as the RRM, are consistent 
with addressing the need for innovative regulatory mechanisms and 
mobilization of a wide range of actors, highlighted in the UN sus-
tainable development 2023 special report. In this respect, therefore, 
there is provision within sustainable development chapters of bilat-
eral trade agreements which manifests some of the innovation called 
for by the UN in its 2023 report. 

If these provisions were effectively operationalised, they would 
have the capacity to contribute to trade cooperation playing the role 
it ought to in the pursuit of the sustainable development goals. The 
lack of resource to secure the effectiveness of some of the innova-
tions, including the DAGs, creates, however, a risk of slippage to-
wards what could be perceived as “social greenwashing”. This is 
something all parties should look to guard against. As noted above, 
rapid progress towards the achievement of the goals is an impera-
tive. Sustainable development chapters have the potential to con-
tribute to this and there is some evidence that in places they are (e.g. 
the USMCA RRM).

This chapter, however, is not only concerned with the role trade 
cooperation plays in the pursuit of sustainable development. It also 
makes a key normative argument that sustainable development itself 
ought to be a governing principle of trade cooperation. The high-lev-
el overview provided above demonstrates that despite the increas-
ing prevalence of sustainable development chapters, it cannot yet be 
convincingly claimed that sustainable development is a governing 
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principle of trade cooperation. Sustainable development is undoubt-
edly having some impact upon the shape of trade cooperation in 
some contexts. It is clear, however, that its impact is far from univer-
sal: there is work to be done regarding both the consistency of pro-
visions included, and also the parties engaged in bringing sustaina-
ble development considerations into trade cooperation. Positively, it 
can be observed that there is some evidence of recognition that trade 
cooperation should be shaped by the needs of sustainable develop-
ment, and that this together with the near universal commitment to 
the UNSDGs provides the basis for further incremental progress. 
There is, however, a long way to go, and little time to get there. 



SOME REMARKS ON REFERRING TO INTERNATIONAL 
CSR STANDARDS IN “NEW GENERATION” EU PTAS

Niccolò Lanzoni

1.  Introduction

This contribution offers some remarks on the references to Cor-
porate Social Responsibility (CSR) within “new generation” Pref-
erential Trade Agreements (PTAs)1 to which the European Union 
(EU) is a party. Increasingly, in accordance with the sustainability 
objectives guiding the EU’s external action2, which also shape its 
common commercial policy3, these PTAs refer to international CSR 
standards, often as outlined in specific soft law instruments. This 
trend, which runs parallel to the EU’s internal regulatory action on 
corporate sustainability4, raises some questions regarding the legal 

1 PTAs are here understood as reciprocal trade agreements between two or 
more partners which do not necessarily belong to the same region and provid-
ing preferential market access. In the language of the World Trade Organization 
(WTO) such agreements are often called Regional Trade Agreements, despite the 
fact that some-times they relate to very distant partners (whereas “PTAs” tend to 
refer to nonreciprocal preferential schemes). For a definition of “new generation” 
PTAs, see below.

2 See Articles 3(5) and 21(2)(d) of the Treaty on European Union.
3 See Article 207(1) of the Treaty on the Functioning of the European Union. 

See also, recently, Court of Justice of the European Union, Joined Cases C-779/21 
P and C-799/21 P, Judgment of the Court (Grand Chamber) of 4 October 2024, 
para. 133.

4 See, recently, Directive (EU) 2024/1760 of the European Parliament and 
of the Council of 13 June 2024 (Corporate Sustainability Due Diligence Directive) 
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value and practical effects of these references. This brief contribu-
tion aims to outline the scope of the debate, address these questions, 
and consider some broader implications for the evolving nature of 
the legal concept of (international) CSR.

2.  CSR and its evolving nature

The concept of CSR was first developed within the fields of eco-
nomics and social sciences5, and is rooted in economic, ethical, and 
social considerations6. Fundamentally, CSR contrast with Milton 
Friedman’s view that the “one and only one social responsibility of 
business [is] to use its resources and engage in activities designed 
to increase its profits”7. Instead, CSR is based on the premise that 
companies are integral parts of the communities in which they op-
erate8. As such, when making decisions, they have an inherent duty 
to adhere to minimum environmental, social, and governance stand-
ards, duly considering the interests of a broad range of stakeholders 
beyond just their shareholders, including employees, suppliers, cus-
tomers, communities, and the environment.

Far from reflecting any form of “socialist view”9, CSR is an ex-
pression of what John Ruggie, former Special Representative of the 
United Nations (UN) Secretary-General on human rights and trans-

and Directive (EU) 2022/2464 of the European Parliament and of the Council of 
14 December 2022 (Corporate Sustainability Reporting Directive).

5 See the seminal H.R. bowen, The Social Responsibilities of the Businessman, 
New York, 1953.

6 F. wettSteIn, The History of ‘Business and Human Rights’ and Its Relation-
ship with Corporate Social Responsibility, in S. deva, d. bIrchall (eds.), Research 
Handbook on Human Rights and Business, Cheltenham/Northampton, 2020, p. 
23, pp. 32-33.

7 M. FrIedman, The Social Responsibility of Business Is to Increase Its Profits, 
in New York Times, 13 September 1970.

8 It could also be argued that the Friedman’s doctrine embodies a narrow 
perspective on CSR, while today’s CSR is understood in a broader sense, L. mat-
thewS, c. Ingram, Corporate Social Responsibility, in L. matthewS, l. bIanchI, c. 
Ingram (eds.), Concise Encyclopaedia on Corporate Social Responsibility, Chelten-
ham/Northampton, 2024, p. 43, pp. 46-50.

9 As M. FrIedman argued, The Social, cit.
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national corporations, refers to as the post-war “embedded liberal-
ism compromise”, that is “a grand social bargain whereby all sectors 
of society agreed to open markets […] but also to contain and share 
the social adjustment costs that open markets inevitably produce”10. 
This approach is seen as beneficial not only for contributing towards 
the objective of sustainable development11, but also for the long-
term profitability of corporate operations12.

The legal concept of CSR was initially developed at the domes-
tic level, especially in the United States, on the basis of the demand 
for companies to act responsibly within their local jurisdiction13. 
Economic globalisation and the cross-border activities of multina-
tional companies subsequently catalysed the translation of CSR in 
the lexicon of international law14. These phenomena, which accel-
erated significantly in the aftermath of the Cold War, weakened the 
foundations of the post-war economic compromise15. In this con-
text, CSR progressively evolved from being a domestic concept to 
becoming an international force aimed at addressing the resulting 
governance gaps and contributing to a “re-embedded form of liber-

10 J.G. ruggIe, Taking Embedded Liberalism Global: The Corporate Connec-
tion, in D. held, m. koenIng-archIbugI (eds.), Taming Globalization: Frontiers for 
Governance, Cambridge, 2003, p. 93, p. 94.

11 M. chI, Integrating Sustainable Development in International Investment 
Law: Normative Incompatibility, System Integration and Governance Implications, 
London/New York, 2018, p. 101.

12 The “instrumentalization” of CSR as “management-driven and corpo-
rate-determined policies that are designed to assist the corporation’s business” (R. 
mccorquodale, Corporate Social Responsibility and International Human Rights 
Law, in Journal of Business and Ethics, 2009, 87, p. 391) highlights its compatibil-
ity also with neoliberal thought, often summarised under the concept of Corporate 
Social Performance, S. vallentIn, d. murIllo, Ideologies of Corporate Responsibil-
ity: From Neoliberalism to “Varieties of Liberalism”, in Business Ethics Quarterly, 
2022, 32, pp. 650-653.

13 The early days of CSR are identified during the 1950s, see M.A. lataPí 
agudelo, L. JóhannSdóttIr, B. davídSdóttIr, A Literature Review of the History 
and Evolution of Corporate Social Responsibility, in International Journal of 
Corporate Social Responsibility, 2019, vol. 4, pp. 3-5.

14 H.S. daShwood, The Rise of Corporate Social Responsibility as a Global 
Norm Informing the Practices of Economic Actors, in H. hanSen-magnuSSon, a. 
vetterleIn (eds.), The Rise of Responsibility in World Politics, Cambridge, 2020, 
p. 169.

15 ruggIe, Taking, cit., p. 94.
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alism”16. Thus, since the mid-1990s17, corporations have been asked 
more and more “to undertake a wide range of functions and respon-
sibilities which it had previously been unimaginable to entrust to 
them”18.

The growing relevance of CSR beyond national borders goes 
hand in hand with the progressive evolution of its legal nature. Tra-
ditionally, CSR reflects behaviour by corporations that merely goes 
beyond what is legally required19. It is, by definition, voluntary, and 
its typical instruments are those of self-regulation, including uni-
lateral commitments, programs, strategies, and codes of conduct20. 
Over time, however, CSR has gradually shifted away from its origi-
nal notion of “corporate philanthropy”21. As multinational corpora-
tions expanded their cross-border activities and gained more power, 
they began to challenge states’ ability to regulate such activities and 
meet their international obligations in areas such as labour and hu-
man rights, and environmental protection22. Consequently, CSR, to 
paraphrase Friedman and Friedrich von Hayek, started to act as a 
“slippery slope” leading to a more powerful normativization of cor-
porate conduct23. Today, this vision is well-established under inter-
national law. As the international investment tribunal in Urbaser v. 
Argentina noted, “international law accepts corporate social respon-

16 vallentIn, murIllo, Ideologies, cit., p. 640.
17 See the well-known speech by the UN Secretary-General Kofi Annan to the 

World Economic Forum, Secretary-General Proposes Global Compact on Human 
Rights, Labour, Environment, in Address to World Economic Forum in Davos, 
press release SG/SM/6881, 1 February 1999.

18 P. alSton, The “Not-a-Cat” Syndrome: Can the International Human 
Rights Regime Accommodate Non-State Actors?, in ID. (ed.), Non-State Actors 
and Human Rights, Oxford, 2005, p. 3, p. 7.

19 J. PaterSon, Corporate Governance and Corporate Social Responsibility, in 
I. bantekaS, m.a. SteIn (eds.) The Cambridge Companion to Business & Human 
Rights Law, Cambridge, 2021, p. 65, p. 82.

20 S. bIJlmakerS, Corporate Social Responsibility, Human Rights, and the 
Law, Oxford/New York, 2019, pp. 22-23.

21 P. muchlInSkI, Multinational Enterprises and the Law,3 Oxford, 2021, p. 
555.

22 E. SvIlPaIte, International Corporate Social Responsibility Standards: Im-
posing or Imitating Business Responsibility in Lithuania?, in A. PeterS et al. (eds.), 
Non-state Actors as Standard Setters, Cambridge, 2009, p. 431, p. 433.

23 Quoted in vallentIn, murIllo, Ideologies, cit., pp. 647-648.
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sibility as a standard of crucial importance for companies operating 
in the field of international commerce”24. Similarly, the Institut de 
Droit International (IDI) has recently emphasised that states and in-
ternational organisations “shall make sure that corporations respect 
corporate social responsibility”25.

3.  The codification and standardisation of CSR in soft law instru-
ments 

Despite its decades-long growth in importance at the interna-
tional level, there is still no single, universally accepted legal defi-
nition of CSR26. In this regard, CSR has been criticised for being 
“vague”27, and “imprecise”28, an “umbrella term” employed both 
with regard to the decision-making processes it involves and the 
outcomes of these processes29.

It is precisely to avoid that the term CSR ended up meaning 
“different things to different people”30 that, starting in the 1970s, in-
ternational institutions began efforts to reverse the process of stand-
ard-setting de-monopolisation in favour of private parties’ self-reg-

24 Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur 
Partzuergoa v. The Argentine Republic, ICSID Case No. ARB/07/26, Award (8 
December 2016), para. 1195.

25 Article 19 of Resolution of 4 September 2021, Human Rights and Private 
International Law, p. 7.

26 See the definition of CSR provided by the EU (COM(2011) 681 final, 25 
October 2011, A renewed EU strategy 2011-14 for Corporate Social Responsibility, 
p. 6), the ILO (GB.295/MNE/2/1, March 2006, InFocus Initiative on Corporate So-
cial Responsibility (CSR), p. 1), the United Nations Industrial Development Organ-
isation (at www.unido.org/our-focus-advancing-economic-competitiveness-com-
petitive-trade-capacities-and-corporate-responsibility-corporate-social-responsibil-
ity-market-integration/what-csr#:~:text=What%20is%20CSR%3F,and%20inter-
actions%20with%20their%20stakeholders) and the OECD, Corporate Social Re-
sponsibility: Partners for Progress, Paris, 2001, p. 13.

27 PaterSon, Corporate, cit., p. 81.
28 R. mullerat, International Corporate Social Responsibility: The Role of 

Corporations in the Economic Order of the 21st Century, Amsterdam, 2010, p. 12.
29 zerk, Multinationals, cit., p. 31.
30 D. crowther, l. rayman-bacchuS, Introduction, in L. rayman-bacchuS, d. 

crowther (eds.), Perspectives on Corporate Social Responsibility, London/New 
York, 2004, p. 1, p. 2.

http://www.unido.org/our-focus-advancing-economic-competitiveness-competitive-trade-capacities-and-corporate-responsibility-corporate-social-responsibility-market-integration/what-csr#:~:text=What is CSR%3F,and interactions with their stakeholders
http://www.unido.org/our-focus-advancing-economic-competitiveness-competitive-trade-capacities-and-corporate-responsibility-corporate-social-responsibility-market-integration/what-csr#:~:text=What is CSR%3F,and interactions with their stakeholders
http://www.unido.org/our-focus-advancing-economic-competitiveness-competitive-trade-capacities-and-corporate-responsibility-corporate-social-responsibility-market-integration/what-csr#:~:text=What is CSR%3F,and interactions with their stakeholders
http://www.unido.org/our-focus-advancing-economic-competitiveness-competitive-trade-capacities-and-corporate-responsibility-corporate-social-responsibility-market-integration/what-csr#:~:text=What is CSR%3F,and interactions with their stakeholders
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ulation by codifying and standardising CSR policies31. These efforts 
have been pursued mainly through the adoption of soft law instru-
ments, giving rise to what is today known as the “business and hu-
man rights” discipline32. As is well-known, soft law instruments ex-
ist “in the twilight” between law and politics33. While not legally 
binding34, they have a normative character and are a key element of 
international governance35. Their legal effects are usually highlight-
ed and elaborated upon before international and domestic courts36. 
Soft law instruments concerning CSR include the Ten Principles of 
the UN Global Compact of 199937, the UN Guiding Principles on 
Business and Human Rights of 201138, the International Labour 
Organisation (ILO) Tripartite Declaration of Principles concern-
ing Multinational Enterprises and Social Policy of 1977 (updated in 
2022)39, and the Organisation for Economic Co-operation and De-
velopment (OECD) Guidelines for Multinational Enterprises on Re-
sponsible Business Conduct of 1976 (updated in 2023)40.

The use of soft law instruments for establishing international 
rules traditionally offers several advantages over binding instruments, 

31 See E. kocher, Private Standards in the North – Effective Norms for the 
South?, in Non-state, cit., p. 409, p. 410.

32 See L. chIuSSI curzI, C. malaFoSSe, A Public International Law Outlook 
on Business and Human Rights, in International Community Law Review, 2022, 
24, and L. chIuSSI curzI, General Principles for Business and Human Rights in 
International Law, Leiden/Boston, 2021.

33 O. Schachter, The Twilight Existence of Non-binding Agreements, in 
American Journal of International Law, 1977, vol. 71, p. 296.

34 For the sake of convenience, the notions of “soft law instruments” and 
“non-binding instruments” will be employed here interchangeably.

35 On soft law in general, see m. elIantonIo, e. korkea-aho, u. mörth (eds.), 
Research Handbook on Soft Law, Cheltenham/Northampton, 2023.

36 In the field of CSR see, for instance, Inter-American Court of Human Rights, 
Judgment of 15 July 2020 in the case Employees of the Fireworks Factory of Santo 
Antônio de Jesus and their Families v. Brazil and Milieudefensie et al. v. Royal 
Dutch Shell (Court of Appeals of the Hague, Judgment of 12 November 2024).

37 At https://unglobalcompact.org/what-is-gc/mission/principles (Global Com-
pact).

38 HR/PUB11/04, 2011 (UNGP).
39 Tripartite Declaration of Principles concerning Multinational Enterprises 

and Social Policy,6 Geneve, 2022 (ILO Tripartite Declaration).
40 OECD Guidelines for Multinational Enterprises on Responsible Business 

Conduct, Paris, 2023 (OECD Guidelines).

https://unglobalcompact.org/what-is-gc/mission/principles
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most notably treaties41, including faster negotiations and adoption 
and a lower risk of fragmentation, as their content is not subject to 
reservations and does not need to be transposed into domestic law42. 

Moreover, soft law instruments are particularly well-suited to 
“(re-)embed corporate responsibilities in international principles, 
global governance regimes, multistakeholder initiatives, and delibera-
tive democratic processes”43. Firstly, their non-binding-yet-persuasive 
authority makes them an appropriate tool for containing voluntary 
standards possessing normative value44. Secondly, their effectiveness 
increases as the number of subjects that subscribe to them increases, 
which in turn encourages other subjects to do the same45. This “net-
work effect” is consistent with the shared objective, not only of civ-
il society, but also of corporations and their home states, to establish 
clear expectations and internationally recognised benchmarks for re-
sponsible corporate behaviour46. Finally, besides addressing states47, 

41 For the difficulties in negotiating a treaty on business and human rights, 
see C. macchI, A Treaty on Business and Human Rights: Problems and Prospects, 
in J.L. cernIc, n. carrIllo-SantarellI (eds.), The Future of Business and Human 
Rights, Cambridge, 2018, p. 63, pp. 76-81.

42 A. boyle, Soft Law in International Law-Making, in M. evanS (ed.), 
International Law5, Oxford, 2018, p. 119, pp. 122-123.

43 vallentIn, murIllo, Ideologies, cit., p. 653. It is no coincidence that John 
Ruggie, a proponent of returning to the embedded liberalism compromise through 
the tool of CSR, played a prominent role in launching the UN Global Compact and 
developing the UN Guiding Principles.

44 See P. muchlInSkI, Corporate Social Responsibility, in P. muchlInSkI, F. 
ortIno, c. Schreuer (eds.), The Oxford Handbook of International Investment 
Law, Oxford, 2008, p. 637, p. 652.

45 B.H. druzIn, Why does Soft Law Have any Power Anyway?, in Asian 
Journal of International Law, 2017, 7, p. 364.

46 Since the adoption of CSR policies typically entails increased costs, 
which in the short to medium term may result in competitive disadvantages, the 
international standardisation of CSR is considered strategic for promoting a level 
playing field and curbing scenarios where companies may gain competitive edge by 
engaging in misleading CSR practices designed to appease public opinion without 
genuinely addressing social or environmental issues. Moreover, the international 
standardisation of CSR allows companies to better anticipate and take advantage 
of fast changing societal expectations and operating conditions.

47 For instance, the UNGP, the ILO Tripartite Declaration and, to a lesser 
extent, the OECD Guidelines. The duties may also go beyond those related to CSR. 
However, the present analysis focuses on the legal value and effects of EU TAs’ 
references to these instruments only in relation to CSR.
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these soft law instruments directly address the companies themselves, 
requiring them to align their activities with expected “social norms” 
in the form of specific standards. These instruments may also be draft-
ed in consultation with corporate actors. Such circumstances enhance 
both legitimacy and accountability, favouring greater adherence to in-
ternational CSR standards.

4.  Drafting techniques for including CSR concerns in EU PTAs 

Reflecting the growing urgency to align trade objectives with the 
protection of human rights and the environment, since the 2000s – 
and increasingly over the past decade due to the deadlock reached 
by the WTO member states in the “Doha Round” negotiations –48 
CSR has been referenced in so-called “new generation” PTAs. These 
agreements, “in addition to the classical provisions on the reduction 
of customs duties and of non-tariff barriers to trade in goods and 
services”, contain “provisions on various matters related to trade, 
such as intellectual property protection, investment, public procure-
ment, competition and sustainable development”49.

Although many PTAs today refer to international CSR stand-
ards50, the EU, in accordance with its statutory obligations51, stands 
out for having played a pivotal role in promoting the inclusion of 
such standards in PTAs as part of its broader strategy to mainstream 
sustainable development and responsible business practices into its 
trade policy with the aim of contributing to the steering of globalisa-
tion towards social and environmental objectives52.

48 See G. venturInI, La struttura istituzionale dell’OMC, in ID. (a cura di), 
L’Organizzazione Mondiale del Commercio3, Milano, 2015, p. 3, pp. 20-21.

49 As defined by the Court of Justice of the European Union, Opinion 2/15 
(Free Trade Agreement with Singapore) of 16 May 2017, para. 17. See, in general, 
G. adInolFI (a cura di), Gli accordi preferenziali di nuova generazione dell’Unione 
europea, Torino, 2021.

50 As of 2021, there were about seventy PTAs that refer to CSR, monteIro, 
Buena Vista: Social Corporate Responsibility Provisions in Regional Trade Agree-
ments, Staff Working Paper ERSD-2021-11, 2021, p. 1.

51 See above.
52 See, most recently, COM(2022) 409 final, 22 June 2022, The Power of 

Trade Partnerships: Together for Green and Just Economic Growth.
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References to CSR international standards within EU PTAs have 
been achieved through different drafting techniques. These refer-
ences are seldom found in the preamble of the PTA, which provides 
valuable context for the interpretation of that PTA53, also constitut-
ing “a principal and natural source from which indications can be 
gathered of [its] objects and purposes”54. For example, the pream-
ble of the 2016 CETA states that the parties encourage “enterprises 
operating within their territory or subject to their jurisdiction to re-
spect internationally recognised guidelines and principles of corpo-
rate social responsibility, including the OECD Guidelines for Multi-
national Enterprises”55.

More commonly, references to CSR are included in provisions 
contained in the operative part of the PTA, usually, though not ex-
clusively, in specific chapters dedicated to sustainable development. 
The earlier EU PTAs which mention the concept of CSR do not 
provide a definition or reference international standards56. For in-
stance, Article 13.6(2) of the 2011 EU-Korea FTA, the first new 
generation PTA concluded by the EU following the European Com-
mission’s 2006 Communication “Global Europe”57, states that “the 
Parties shall strive to facilitate and promote trade in goods that con-
tribute to sustainable development, including […] those involving 
corporate social responsibility and accountability”58. In the absence 

53 Article 31(2) of the Vienna Convention on the Law of Treaties (VCLT).
54 ICJ, Judgment of 12 November 1991 in the case Concerning the Arbitral 

Award of 31 July 1988, Dissenting Opinion of Judge Weeramantry, I.C.J. Reports, 
1991, p. 130, p. 142.

55 The 2016 Comprehensive Economic and Trade Agreement between the EU 
and Canada (CETA) also includes a reference to international CSR standards in its 
operative part, Article 22.3(2)(b).

56 The first EU reference to CSR is to be found in the Joint Declaration on 
Guidelines for Investors, developed parallel to the 2003 Association Agreement 
between the EU and Chile, which states that “the Parties remind their multinational 
enterprises of their recommendation to observe the OECD Guidelines for 
Multinational Enterprises, wherever they operate”.

57 COM(2006) 567 final, 4 October 2006.
58 See also Articles 196(2)(d) of the 2008 Economic Partnership Agreement 

between the EU and CARIFORUM, 271(3) of the 2012 Trade Agreement between 
the EU and Colombia, Peru, and Ecuador (EU-Colombia, Peru and Ecuador TA) 
and 41(2)(b) of the 2013 Association Agreement between the EU and Central 
America Association Agreement.
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of a definition or further references, where the parties to the PTA 
have endorsed one or more soft law instruments concerning CSR af-
ter the PTA has been concluded, these instruments may come into 
play to confirm the common intention of the parties regarding the 
content of CSR59.

More recently, EU PTAs have generally referred to “principles 
and guidelines” of CSR that are internationally recognised and/or 
have been endorsed by the parties – which would normally encom-
pass the international CSR standards included in the aforementioned 
soft law instruments due to their widespread recognition. These ref-
erences are typically accompanied by mentions to one or more spe-
cific soft law instruments60. It is doubtful whether such a specific 
reference legally add anything to that of the more open-ended renvoi 
to the internationally recognised principles of CSR, apart from high-
lighting the relevance of certain instruments for the parties61. The 
UNGP62, the OECD Guidelines63, the OECD Due Diligence Guid-

59 Likely pursuant to Articles 31(3)(b) and/or 32 of the VCLT. International 
case law is not conclusive as to whether, based on an arguably contra litteram 
interpretation, non-binding instruments fall within the scope of Article 31(3)
(c), according to which a treaty is to be interpreted in the light of “any relevant 
rules of international law applicable in the relations between the parties”, see 
A.J. zImmermann, N. Jauer, Possible Indirect Legal Effects of Non-legally Binding 
Instruments, KFG Working Paper Series No. 48, 2021, pp. 12-13.

60 For instance, Articles 34(3) of the 2024 Sustainable Investment Facilitation 
Agreement between EU and Angola (EU-Angola SIFA), 12.11(4) and 13.10(c) of 
the 2019 Free Trade Agreement between the EU and Singapore (EU-Singapore 
FTA) and 16.5 of the 2018 Economic Partnership Agreement between the EU and 
Japan (EU-Japan EPA). The content of specific soft law instruments is also likely to 
substantiate the adoption of CSR “best business practices”, see Article 271(3) of 
the EU-Colombia, Peru and Ecuador TA.

61 N. bernaSconI-oSterwalder, Inclusion of Investor Obligations and Cor-
porate Accountability Provisions in Investment Agreements, in J. chaISSe, l. 
choukroune, S. JuSoh (eds.). Handbook of International Investment Law and Pol-
icy, Singapore, 2021, p. 463, p. 467.

62 For instance, Articles 19.12(2)(a) of the 2022 Free Trade Agreement 
between the EU and New Zealand (EU-New Zealand FTA) and 406(2)(b) of the 
2020 Trade and Cooperation Agreement between the EU and the United Kingdom 
(EU-UK TCA).

63 For instance, Articles 406(2)(b) of the EU-UK TCA, 88 and 276(e) of the 
2021 Comprehensive and Enhanced Partnership Agreement between the EU and 
Armenia and 13.10(2)(e) of the 2019 Free Trade Agreement between the EU and 
Viet Nam.
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ance for Responsible Business Conduct64, the ILO Tripartite Dec-
laration65, and the Global Compact66 are the most frequently men-
tioned soft law instruments. International sector-specific guidelines 
in the area of CSR and responsible business conduct, such as those 
relating to trade in raw materials and energy goods or agriculture, 
may also be referenced67.

5.  Referring to international CSR standards: Legal value…

The references made by EU PTAs to international CSR stand-
ards raise questions about the legal value of such renvoi. Consider-
ing that these standards are typically identified with those found in 
widely recognised soft law instruments, the issue shifts to the nature 
and effects of a binding instrument’s reference to non-binding ones.

In principle, drawing from Jorge Viñuales’ lexicon, references in 
PTAs to soft law instruments concerning CSR may be categorised as 
“anchor provisions”, that is treaty provisions that incorporate or in 
some other way give legal effect to standards or norms that would 
not otherwise be binding or have the same or any legal effect upon 
the parties to the treaty or the subjects to which they are directed68. 
However, there do not appear to be any “secondary rules”69 that de-

64 Articles 13.14(d) of the EU-New Zealand FTA and 34(3) of the EU-Angola 
SIFA.

65 For instance, Articles 148(3) of the EU-Kazakhstan Economic Partnership 
and Cooperation Agreement (EU-Kazakhstan EPCA), 422 of the EU-Ukraine 
Association Agreement (EU-Ukraine AA) and 35 and 367(e) of the EU-Moldova 
Association Agreement.

66 For instance, Articles 19.12(2)(a) of the EU-New Zealand FTA, 406(2)(b) 
of the EU-UK TCA and 12.11(4) of the EU-Singapore FTA.

67 Articles 19.12(3) of the EU-New Zealand FTA, 25.4(c) of the CETA and 
148(3) of the EU-Kazakhstan EPCA.

68 J.E. vIñualeS, Investor Diligence in Investment Arbitration: Sources and 
Arguments, in Review-Foreign Investment Law Journal, 2017, 32, pp. 352, 355-
356.

69 “Secondary rules” are understood here within a broad “Hartian” frame as 
those rules that do not regulate conduct (primary rules), but that structure the 
functioning of the legal system, including the relationships and modes of interaction 
between different types of rules and between different types of “law”. See H.L.A. 
hart, The Concept of Law,3 Oxford, 2012, pp. 79-82.
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fine the legal value of the “rule referencing”70 made by PTAs to inter-
national CSR standards to be found in non-binding instruments71. 
Consequently, any assessments of this kind require a case-by-case 
analysis, with particular attention to the language used and the com-
mon intention of the parties.

The provision of a treaty – or any other binding instrument –72 
can convert a non-binding instrument into a binding one with re-
spect to the parties to that treaty73. Conventional practice, howev-
er, does not provide many examples. Article 3(2) of the 1995 WTO 
Agreement on the Application of Sanitary and Phytosanitary Meas-
ures establishes a presumption that sanitary and phytosanitary meas-
ures taken by WTO members conform to the Agreement itself and 
the 1994 General Agreement on Tariffs and Trade if they align with 
international standards, guidelines, or recommendations set by cer-
tain external bodies through non-binding instruments74. The WTO 
Appellate Body has clarified that, formally, this provision does not 
“transform those standards, guidelines and recommendations into 

70 That is, the “‘sourcing’ of soft law norms from external institutional fora, 
that is, exogenously”, M.E. Footer, The (Re)Turn to “Soft Law’ in Reconciling the 
Antinomies in WTO Law, in Melbourne Journal of International Law, 2010, 11, 
p. 266.

71 The “internalisation” of international CSR standards into the text of the 
PTA through reference to internationally recognised and/or party-approved princi-
ples and guidelines or specific soft law instruments may play a role in the “contex-
tual” interpretation of the PTA.

72 See G. adInolFI, Soft Law in International Investment Law and Arbitration, 
The Italian Review of International and Comparative Law, vol. 1, 2021, p. 93.

73 A. wawryk, Regulating Transnational Corporations Through Corporate 
Codes of Conduct, in J.G. FrynaS, S. Pegg (eds.), Transnational Corporations and 
Human Rights, Cheltenham/Northampton, 2003, p. 53 p. 56. Non-binding instru-
ments can become hard law also through incorporation by states in their domestic 
law or reference into binding private agreements, D.L. Shelton, Soft Law, in D. 
armStrong (ed.), Routledge Handbook of International Law, Oxford/New York, 
2009, p. 69, p. 74.

74 These external bodies are the Codex Alimentarius Commission, the Inter-
national Office of Epizootics, and the Secretariat of the International Plant Protec-
tion Convention in collaboration with regional organisations working within the 
framework of the International Plant Protection Convention, Annex A, Article 3(a)-
(c). For matters not covered by the above organisations, appropriate standards are 
those promulgated by other relevant international organisations open for member-
ship to all members, as identified by the Committee, Article 3(d). See also Article 
2(6) of the 1995 WTO Agreement on Technical Barriers to Trade.
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binding norms”75. However, by setting these international standards 
effectively as benchmarks against which domestic regulations are to 
be assessed, Article 3(2) has indeed been interpreted by scholars as 
de facto converting the relevant non-binding instruments into bind-
ing ones for WTO members, at least to the extent that the latter 
must adhere, at a minimum, to these standards if they wish to avoid 
legal challenges in dispute resolution76.

However, no EU PTA includes any provision converting 
non-binding instruments concerning CSR established by interna-
tional organisations or other external bodies into binding instru-
ments for the subjects to which these instruments are addressed.

Firstly, to the best of the author’s knowledge, no EU PTA direct-
ly requires companies operating within the parties’ territory/juris-
diction to align their conduct with international CSR standards, not 
even in the form of an obligation of conduct77, unlike certain Inter-
national Investment Agreements that impose similar obligations on 
foreign investors when operating in the host state78. 

Secondly, no PTA requires that the parties shall make sure that 
corporations operating within their territory/jurisdiction respect 
CSR policies aligned with international standards79. Indeed, such an 
obligation would appear incompatible with the voluntary nature of 
CSR80. Instead, the EU PTAs require that the parties “promote”81, 

75 Appellate Body Report, EC–Measures concerning Meat and Meat Products 
(Hormones), WT/DS26/AB/R, WT/DS48/AB/R, AB-1997-4 (16 January 1998), 
para. 165.

76 M.G. deSta, GATT/WTO Law and International Standards: An Example 
of Soft Law Instruments Hardening Up?, in K. bJorklund, a. reInISch (eds.), 
International Investment Law and Soft Law, Cheltenham, Northampton, 2012, p. 
148, pp. 152, 187.

77 This observation is without prejudice to any matters concerning the direct 
effects of such hypothetical provision within the parties to the PTA.

78 For instance, Articles 15(1) of the 2019 Brazil-United Arab Emirates 
Agreement on Cooperation and Facilitation of Investment and 24(2) of the 2016 
Morocco-Nigeria Bilateral Investment Treaty.

79 In contrast with what the IDI suggests, see above.
80 Some PTAs explicitly state that the adoption of such standards by companies 

must occur on a voluntary basis, see Articles 12.11(4) of the EU-Singapore FTA 
and 22.3(2) of the CETA.

81 For instance, Article 406(2)(b) of the EU-UK TCA.
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and/or “encourage”82, the adoption of international CSR standards 
by the companies operating within their territory/jurisdiction83. The 
parties may also be required to “facilitate” and “promote” trade in 
goods that are subject to CSR schemes84, or to “commit to” cooper-
ate at the international level to engage in awareness rising85 and to 
promote good practices in the field of CSR86.

To be sure, as also emphasised by the panel of experts estab-
lished under Article 13.15 of the EU-Korea FTA in the Korea La-
bour Commitments case87, employing a similar hortatory language, 
centred on terms such as “promote”88, even when introduced by a 
modal verb suggesting a lower level of obligation – such as “will” in-
stead of “shall” –, or verbs like “commit to”, does not diminish the 
normative value of these commitments89. It rather implies a positive 
obligation of conduct on the parties, which does not allow for inac-
tion or minimal efforts90. This confirms that provisions establishing 
obligations of “best endeavours” for the parties to the PTA concern-
ing trade and sustainable development, including those regarding 
the promotion of CSR, cannot be characterised as “soft provisions”, 

82 For instance, Article 422 of the EU-Ukraine AA.
83 The use of the term “jurisdiction”, in addition to or instead of “territory”, 

suggests that the promotion of CSR should also encompass the operations of 
companies conducted beyond the territorial boundaries of the parties, even though 
it has been noted that the extraterritorial application of CSR standards should be 
approached with caution, see F. romanIn Jacur, Corporate Social Responsibility 
in Recent Bilateral and Regional Free Trade Agreements: An Early Assessment, in 
European Foreign Affairs Review, 2018, 23, pp. 474-475.

84 For instance, Articles 293(3) of the EU-Ukraine AA and 13.6(2) of the EU-
Korea FTA.

85 For instance, Article 349 of the EU-Georgia Association Agreement.
86 For instance, Articles 13.14(d) of the EU-New Zealand FTA, 16.12(e) of 

the EU-Japan EPA and 12.11(4) of the EU-Singapore FTA.
87 Report of the Panel of Experts (20 January 2021). For an analysis of the case, 

see baroncInI, La strategia dell’Unione Europea per il contenzioso internazionale 
sul libero scambio, Diritto comunitario e degli scambi internazionali, vol. 61, 
2022, pp. 21-28.

88 Korea Labour Commitments, cit., para. 132.
89 At least in the absence of specific evidence showing the agreement of the 

parties to convey such a meaning (in accordance with Article 31(4) of the VCLT), 
ibidem, paras 126-127 and 268-269.

90 Ibidem, paras 135 and 272-277.



Some Remarks on Referring to International CSR Standards 445

meaning obligations with such a low normative threshold as to make 
them, in practice, almost impossible to breach91.

6.  …and practical effects

Regarding the practical effects of referencing international CSR 
standards into PTAs, it could be argued that these references in-
crease the likelihood of such standards being implemented92. This is 
because, even though obligations concerning CSR are currently for-
mulated at the level of the parties to the PTA, such references con-
stitute a clear acknowledgment that private economic actors play a 
fundamental role in promoting sustainable development and will be 
held accountable for failing to do so. In other words, through the 
reference made by the PTA, such CSR policies have been “ground-
ed”93. Thus, whether or not they feel compelled, corporations might 
find it strategic to adhere to the international standards endorsed by 
the parties where they operate94. In fact, such practice benefits cor-
porations themselves by promoting the creation of a level playing 
field and curbing race-to-the-bottom scenarios fuelled by the need to 
catch up with competitive disadvantage95. A recent study has indeed 
shown that the conclusion of PTAs that include CSR commitments, 
even if at the parties’ level, might result in an increase in the num-
ber of companies operating within the territory/jurisdiction of that 
parties that adopt the relevant international CSR standards96. This 

91 R.R. baxter, International Law in “Her Infinite Variety”, in International 
and Comparative Law Quarterly, 1980, vol. 29, p. 550.

92 E. van der zee, Incorporating the OECD Guidelines in International 
Investment Agreements: Turning a Soft Law Obligation into Hard Law?, Legal 
Issues of Economic Integration, vol. 40, 2013, p. 52.

93 “Many companies and private regulatory initiatives can no longer use la-
bour, environment and human rights standards as mere window dressing. They are 
expected to report and provide reliable accounts of policies actually implemented 
on the ground”, J.-C. graz, Grounding the Politics of Transnational Private Gov-
ernance, New Political Economy, 2022, 27, p. 2.

94 PeelS et al., Corporate, cit., p. 16.
95 See also above, fn. 43.
96 L.A. dau et al., Does Global Citizenship Stimulate Corporate Citizenship?, 

in Journal of International Business Policy, 2022, 5, pp. 328-352.
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dynamic enhances the network effect of the directly/indirectly refer-
enced CSR soft law instruments, potentially encouraging companies 
outside the territory/jurisdiction of the parties to the PTA to sub-
scribe to them and conform to the relevant standards and policies.

In addition, the availability of mechanisms for the submission 
and assessment of sustainable development-related concerns regard-
ing the implementation or enforcement of PTAs, also under the form 
of dispute settlement procedures established by the PTA itself97, con-
tributes to the strengthening of the practical effects of CSR provi-
sions. Recently, for instance, CNV Internationaal, a Dutch non-gov-
ernmental organisation representing unions from Colombia and Pe-
ru, filed a complaint under the EU-Colombia, Peru, and Ecuador 
TA with the Single Entry Point of the European Commission98. The 
complaint alleged violations by Colombia and Peru of their obliga-
tions to promote sustainable development in their trade relations, 
including the obligation under Article 271(3) to encourage best 
business practices related to CSR99. The complaint led to a diplo-
matic dialogue between the EU and Peru, resulting in the publica-
tion of a list of technical cooperation activities aimed at ensuring re-
spect for labour rights100.

Similarly, the creation of “civil society fora” by the PTA, facil-
itating dialogue and engagement between different stakeholders 
on matters related to trade and sustainable development, may also 
lead to a more effective implementation of CSR-related commit-
ments101.

97 For instance, Article 13.15 of the EU-Korea FTA.
98 Complaint on non-compliance by the Colombian and Peruvian Governments 

of Chapter IX, on Sustainable Development, of the Trade Agreement with the 
European Union, submitted by CNV International to Chief Trade Enforcement 
Officer CTEO (17 May 2022).

99 Ibidem, p. 8. This provision mentions CSR without providing a definition 
or making specific reference to generally recognised international standards or any 
specific soft law instrument. On the interpretation of the CSR concept in light of 
these standards and practices, see section 4 above.

100 At https://policy.trade.ec.europa.eu/news/eu-and-peru-agree-cooperation-
activities-ensure-respect-labour-rights-2024-03-20_en. Discussions with Colombia 
are ongoing to establish a similar technical cooperation program.

101 For instance, Article 22.5 of the EU-Canada CETA.

https://policy.trade.ec.europa.eu/news/eu-and-peru-agree-cooperation-activities-ensure-respect-labour-rights-2024-03-20_en
https://policy.trade.ec.europa.eu/news/eu-and-peru-agree-cooperation-activities-ensure-respect-labour-rights-2024-03-20_en
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7.  Concluding remarks and broader implications of referring to in-
ternational CSR standards in EU PTAs

In conclusion, referencing non-binding instruments into (EU) 
PTAs does not automatically render such instruments binding or 
make their content obligatory for the parties/subjects addressed, un-
less accompanied by specific provisions102. Indeed, the “double soft 
references”103 to CSR characterising EU current trade practice leave 
little room to argue for the direct creation of binding corporate ob-
ligations to comply with international CSR standards through the 
renvoi operated by the PTA.

At the same time, the repeated references to international CSR 
standards in EU PTAs elevate the normative status of such standards 
and help strengthen the network effect of the (directly or indirect-
ly) referenced soft law instruments, also beyond the parties to the 
PTA104. Moreover, such references are not without practical effects, 
particularly when mechanisms are in place for the submission and 
assessment of CSR-related concerns regarding the implementation 
or enforcement of the PTA.

From a broader perspective, referencing international CSR 
standards in (EU) PTAs represents a step towards limiting the auton-
omy associated with voluntary standard-setting by corporations105, 
especially against the backdrop of the growing power of such com-
panies and their impact, both as potential infringers and promot-
ers, on human and labour rights and the environment106. This prac-

102 N. bueno, a.y. vaStardIS, I.n. dJeuga, Investor Human Rights and 
Environmental Obligations: The Need to Redesign Corporate Social Responsibility 
Clauses, in Journal of World Investment & Trade, 2023, 24, p. 202.

103 Understood both as the obligation on the parties to the PTA of (only) best 
endeavours to promote CSR policies, and the still formally voluntary character of 
CSR, R. PeelS et al., Corporate Social Responsibility in International Trade and 
Investment Agreements: Implications for States, Business, and Workers, ILO Re-
search Paper No. 16, 2016, p. 11.

104 Given the EU’s soft power and global influence in international trade, 
other parties could be encouraged to subscribe to the same or other CSR soft law 
instruments, or even to follow the EU conventional practice by referencing such 
instruments in their PTAs.

105 kocher, Private, cit., p. 412.
106 romanIn Jacur, Corporate, cit., p. 472.
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tice highlights the progressive shift in the perception of (internation-
al) CSR, moving along a “slippery slope” towards redefining its le-
gal nature as an increasingly normative framework grounded in the 
legitimate expectations of the international community, civil socie-
ty and economic actors. It is perhaps no coincidence that the EU’s 
strategy of using its trade policy to promote the adoption of interna-
tional CSR standards at the national level among a diverse group of 
contracting parties coincided with the revision of its former defini-
tion of CSR, removing the express element of voluntariness107.

107 Compare COM(2011) 681 final, 25 October 2011, cit., p. 6 with 
COM(2001) 366 final, 18 July 2001, p. 1.



PROMOTING SUSTAINABILITY THROUGH 
DISPUTE SETTLEMENT.

THE FIRST PRACTICE IN THE NEW EU TRADE AGREEMENTS

Elisa Baroncini

1.  Introduction

The EU trade policy is characterized by the constant effort to 
respect and promote sustainable development as significantly ad-
vanced and articulated in the sustainable development goals (SDGs) 
of the UN 2030 Agenda1, with special attention to strengthening the 
international rule of law. At the bilateral level, the EU pursues its 
trade agenda of openness, sustainability and assertiveness2 through 
the new generation of trade agreements (TAs) – free trade agree-
ments (FTAs) or preferential trade agreements (PTAs) – furthered 
by the EU within the “Global Europe: Competing in the World” 
strategy3, significantly enhanced and most authoritatively consoli-
dated with the enter into force of the Lisbon Treaty. The new EU 

1 A/RES/70/1, Transforming our World: the 2030 Agenda for Sustainable 
Development, Resolution adopted by the General Assembly on 25 September 
2015. 

2 See COM(2021), Trade Policy Review - An Open, Sustainable and Assertive 
Trade Policy, Communication from the Commission to the European Parliament, 
the Council, the European Economic and Social Committee and the Committee of 
the Regions, Brussels, 18 February 2021. 

3 COM(2006) 567, Global Europe: Competing in the World - A Contribution 
to the EU’s Growth and Jobs Strategy, Communication from the Commission to the 
Council, the European Parliament, the European Economic and Social Committee 
and the Committee of the Regions, Brussels, 4.10.2006.
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TAs carry out the common commercial policy in alignment with the 
values of the EU international action codified in Articles 3, para. 
5, and 21 of the TEU. They are thus among the most innovative 
and relevant tools in the field of International Economic Law, where 
trade and investments are reconceived to be major drivers of sus-
tainability, in line with the UN approach of the 2030 Agenda4, re-
cently reaffirmed in the Pact for the Future5.

In fact, beyond significantly extending and deepening econom-
ic integration among the contracting parties by comparison to the 
WTO system, the new EU TAs feature ambitious chapters focused 
on trade and sustainable development (TSD Chapters), and the 
scope of these chapters is continually expanding. For instance, 
since 2019 TSD Chapters have included a provision specifically 
devoted to trade and climate change, where the Parties reaffirm 
their commitment to “effectively implement the UNFCCC [6] and 
the 2015 Paris Agreement [7] […] includ[ing] the obligation to 
refrain from any action or omission which materially defeats the 
object and purpose of the Paris Agreement”8. The new EU TAs 

4 See paras. 67-68 of the UN 2030 Agenda. 
5 A/RES/79/1, The Pact for the Future, Resolution adopted by the General 

Assembly on 22 September 2024. On the relevance of trade see, in particular, Ac-
tion 5 (“[w]e will ensure that the multilateral trading system continues to be an en-
gine for sustainable development”) and para. 24 (“[w]e are committed to a rules-
based, non-discriminatory, open, fair, inclusive, equitable and transparent multilat-
eral trading system, with the World Trade Organization at its core […] [and] under-
score the importance of the multilateral trading system contributing to the achieve-
ment of the Sustainable Development Goals”) of the UN Pact for the Future. With 
reference to investments, the Pact for the Future is permeated by the multiple calls 
and commitments from UN Members urging both public and private investments 
for the realization of the SDGs: “[w]e recognize that sustainable development in 
all its three dimensions is a central goal in itself and that its achievement, leaving 
no one behind, is and always will be a central objective of multilateralism […] .We 
will urgently accelerate progress towards achieving the [Sustainable Development] 
Goals, including through concrete political steps and mobilizing significant addi-
tional financing from all sources for sustainable development” (para. 10 of the Pact 
for the Future, emphasis added).

6 United Nations Framework Convention on Climate Change, New York, 9 
May 1992, United Nations Treaty Series, Vol. 1771, p. 107. 

7 UNFCCC, Decision 1/CP.21 (2016), Adoption of the Paris Agreement 
(FCCC/CP/2015/10/Add.1). 

8 So reads Article 6, paras. 2 and 3 of Annex V of the EU-Kenya EPA (see 
Economic Partnership Agreement between the European Union, of the one part, 
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also generate additional sustainability sections, such as those on 
trade and gender equality and women’s economic empowerment9. 
The EU TAs include articulated institutional mechanisms for their 
functioning, with several specialized intergovernmental bodies and 
arbitration panels/groups of experts to settle disputes. Moreover, 
civil society plays an important role in the monitoring and imple-
mentation of the EU TAs, as a result of the setting up of the do-
mestic advisory groups (DAGs) and civil society dialogue mecha-
nisms. Private parties are also significantly empowered in the new 
EU PTAs through the increasing references to corporate social re-
sponsibility found in the preambles and specific provisions of those 
treaty instruments10.

Recently, the EU has activated the bilateral dispute settlement 
mechanisms (DSMs) of the new TAs. The reports issued so far11 
consistently emphasize issues related to sustainability. Notably, the 
Korea – Labour Commitments case specifically focuses on enforcing 
certain provisions of the TSD Chapter within the EU-South Korea 

and the Republic of Kenya, member of the East African Community, of the other 
part, OJEU L, 2024/1648, 1.7.2024). 

9 Cf. e.g. Article 19.4 of the EU-New Zealand FTA (Free Trade Agreement 
between the European Union and New Zealand, OJEU L, 2024/229, 28.2.2024); 
Chapter 27, specifically devoted to “Trade and Gender Equality”, of the EU-Chile 
ITA (Interim Agreement on Trade between the European Union and the Republic 
of Chile, OJEU L, 2024/2953, 20.12.2024). 

10 See e.g. the Preamble of the EU-Canada Comprehensive Economic and 
Trade Agreement (CETA) (Council Decision (EU) 2017/37 of 28 October 2016 
on the signing on behalf of the European Union of the Comprehensive Economic 
and Trade Agreement (CETA) between Canada, of the one part, and the European 
Union and its Member States, of the other part, OJEU 2017, L11/1). See also Ar-
ticle 13.10, para. 2, lett. e) of EU-Vietnam FTA (Council Decision (EU) 2019/753 
of 30 March 2020 on the conclusion of the Free Trade Agreement between the Eu-
ropean Union and the Socialist Republic of Viet Nam, OJEU 2020, L186/1).

11 They are the following three panel reports: Ukraine - Wood Export Bans, 
Restrictions Applied by Ukraine on Exports of Certain Wood Products to the Euro-
pean Union, Final Report of the Arbitration Panel established pursuant to Article 
307 of the Association Agreement between Ukraine, of the one part, and the Eu-
ropean Union and its Member States, of the other part, 11 December 2020; Ko-
rea - Labour Commitments, Panel of Experts Proceeding Constituted under Arti-
cle 13.15 of the EU-Korea Free Trade Agreement, Report of the Panel of Experts, 
20 January 2021; SACU - Poultry Safeguards, Southern African Customs Union – 
Safeguard Measure Imposed on Frozen Bone-In Chicken Cuts from the European 
Union, Final Report of the Arbitration Panel, 3 August 2022.
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Free Trade Agreement12. The purpose of this work is to highlight 
those sustainability issues in the contentious proceedings triggered 
by the EU after a brief presentation of the key aspects of the TAs 
procedures dealing with the complaints raised by the contracting 
parties. 

2.  The dispute settlement mechanisms of the new EU TAs 

The trade agreements of the EU have always included dispute 
settlement mechanisms (DSMs). They initially featured very basic 
procedures, while the models of the new EU TAs are significant-
ly more structured. The recent DSMs vary depending on the type 
of obligations they address. If the disputes involve trade liberali-
zation rules, the dispute settlement mechanism tends to be more 
assertive while constantly looking for a diplomatic solution to the 
case. When dealing with complaints related to the TSD chapters, 
most trade agreements advance an inclusive and informed process. 
Such a promotional approach also contemplates an adjudicatory 
phase, nevertheless privileging dialogue and cooperation for the 
capacity building of the defending party on environmental and so-
cial standards.

The DSM handling grievances concerning free trade rules for 
goods and services is similar to the WTO proceedings. Hence, the 
disputants have first to enter into good faith consultations, and if 
those fail, the complaining party may ask for the establishment 
of an arbitration panel of independent experts. The adjudicators 
have to interpret the TAs provisions “in accordance with custom-
ary rules of interpretation of public international law, including 
those codified in the Vienna Convention on the Law of Treaties”13; 
and the final panel report has to outline “findings of fact, the ap-
plicability of the relevant provisions and the basic rationale for any 

12 Council Decision 2011/265/EU of 16 September 2010 on the signing, 
on behalf of the European Union, and provisional application of the Free Trade 
Agreement between the European Union and its Member States, of the one part, 
and the Republic of Korea, of the other part, OJEU 2011, L127/1.

13 Article 14.16, Rules of interpretation, of the EU-Korea FTA.
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findings and recommendations”14. Should the panel report not be 
respected within a reasonable period of time, and a compensation 
arrangement not be reached, the aggrieved party is entitled to sus-
pend TA’s obligations “at a level equivalent to the nullification or 
impairment caused by the violation”15. It is also important to em-
phasize that WTO rules take precedence over the EU TAs’ obliga-
tions. The bilateral trade agreements, in fact, state that “nothing 
in [the TAs] require […] [the Parties] to act in a manner incon-
sistent with their obligations under the WTO Agreement”16. Ad-
ditionally, an arbitration panel has also to “take into account rel-
evant interpretations in panel and Appellate Body reports adopt-
ed by the [WTO Dispute Settlement Body]”17. To ensure consist-
ency between the bilateral treaty regime and the WTO system in 
the event of amendment of any multilateral rule incorporated by 
the Parties in their trade agreement, the EU and its partner are al-
so required to engage in consultations. Following such a review, 
“the Parties may, by decision in the Trade Committee, amend this 
Agreement accordingly”18. It is thus clear that the EU TAs have not 
been conceived as a tool to depart from the legal framework of the 
WTO system. Both contracting parties and panelists are, in fact, 
demanded to ensure that the bilateral framework remains coher-
ent with and supportive of the multilateral one, being the GATT/
WTO system a traditional and very strong priority of the EU ex-
ternal policies. 

There are three primary differences between the EU TAs dispute 
settlement rules and the multilateral trading system, designed to en-

14 Article 15.6, Terms of Reference of the Arbitration Panel, of the EU-
Vietnam FTA.

15 Article 29.14, Temporary remedies in case of non-compliance, para. 13 of 
the EU-Canada CETA.

16 Article 16.18, para. 2 of the EU-Singapore FTA. See Council Decision (EU) 
2018/1599 of 15 October 2018 on the signing, on behalf of the European Union, 
of the Free Trade Agreement between the European Union and the Republic of 
Singapore, OJEU 2018, L267/1.

17 Article 21.16 of the EU-Japan Economic Partnership Agreement (EPA). See 
Council Decision (EU) 2018/1907 of 20 December 2018 on the conclusion of the 
Agreement between the European Union and Japan for an Economic Partnership, 
OJEU 2018, L330/1.

18 Article 16.3, entitled Evolving WTO Law, of the EU-Vietnam FTA.



Elisa Baroncini454

hance the efficacy and efficiency of the bilateral mechanisms: there 
is no appellate stage; panel reports are immediately binding, being 
absent a political-institutional route, similar to the approval by the 
WTO Dispute Settlement Body, for their formal adoption; and the 
possibility of submitting amicus curiae briefs to the arbitration pan-
el is explicitly allowed. In fact, interested natural or legal persons, 
established in the territory of a Party and independent from the gov-
ernments of the Parties, are “authorized to submit amicus curiae 
briefs to the arbitration panel”19. Pursuant to the Rules of Procedure 
annexed to the new TAs, the amicus curiae briefs have to be filed 
within a short time after the establishment of the arbitration panel, 
“concise and […] directly relevant to a factual or a legal issue under 
consideration by the arbitration panel”20. Furthermore, the amicus 
curiae submissions “shall contain a description of the person mak-
ing the submission, whether natural or legal, including its nationali-
ty or place of establishment, the nature of its activities, its legal sta-
tus, general objectives and the source of its financing, and specify 
the nature of the interest that the person has in the arbitration pro-
ceedings”21. 

The rules of the dispute settlement mechanism of the TSD Chap-
ters provide for a significantly greater engagement of civil society. 
The chapters on trade and sustainable development set up, in fact, 
the “Domestic Advisory Group(s) on sustainable development (en-
vironment and labour) with the task of advising on the implemen-
tation of [the TSD] Chapter”22. DAGs are formed by various rep-
resentatives of civil society, including “independent representative 
organisations […] in a balanced representation of environment, la-
bour and business organisations as well as other relevant stakehold-
ers”23. The first step of the TSD proceedings is the request for con-
sultations by a contracting party. The object of such a request may 
be “any matter of mutual interest arising under [the TSD] Chapter, 

19 Article 14.15 of the EU-Korea FTA.
20 Paragraph 40 of Annex 15 A – Rules of Procedure, EU-Vietnam FTA.
21 Paragraph 45 of Annex 29 A – Rules of Procedure for Arbitration, EU-

Canada CETA.
22 Article 13.12, para. 4 of the EU-Korea FTA.
23 Article 13.12, para. 5 of the EU-Korea FTA.
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including the communications of the Domestic Advisory Groups”24, 
which have, in fact, to advise the Committee on Trade and Sustain-
able Development (CTSD, or TSD Committee), on a regular basis, 
on the implementation of the new EU TAs, also highlighting their 
difficult aspects so that a contracting party may consider the DAGs 
analysis as a valid basis to lodge a complaint. The soft approach of 
TSD proceedings implies, of course, that “[t]he Parties shall make 
every attempt to arrive at a mutually satisfactory resolution of the 
matter”25. If direct consultations cannot settle the case diplomatical-
ly, and “a Party considers that the matter needs further discussion, 
that Party may request that the Committee on Trade and Sustaina-
ble Development be convened to consider the [issue]”26. Likewise, 
the intergovernmental body has to “endeavour to agree on a resolu-
tion of the matter”27, and the TSD Committee, as well as each con-
tracting party, may seek the advice of the DAGs, which “may also 
submit communications on [their] own initiative” to the Parties or 
the Committee28. Should the impossibility of satisfactorily address-
ing the matter through government consultations persist, a party 
may move onto the next stage of the special TSD dispute settlement 
mechanism, that of convening a panel of experts29. As the TSD en-
vironmental and social standards are those expressed by the ILO 
and the relevant multilateral environmental organisations or bod-
ies, collaboration and coherence with those international fora are 
looked after and guaranteed by the duty of the contracting parties 
to “ensure that the resolution [of the matter] reflects the activities 
of the ILO or relevant multilateral environmental organisations or 
bodies”30. To achieve such coherence, both the Parties and the pan-
el “can” or “should seek information and advice” from those organ-
isations or bodies31. In the adjudicatory phase, information and ad-

24 Article 13.14, para. 1 of the EU-Korea FTA.
25 Article 13.14, para. 2 of the EU-Korea FTA.
26 Article 13.14, para. 3 of the EU-Korea FTA.
27 Ibid.
28 See Article 13.14, para. 4 of the EU-Korea FTA.
29 See e.g. Article 13.15 of the EU-Korea FTA.
30 Article 13.14, para. 2 of the EU-Korea FTA.
31 See Articles 13.14, para. 2, and 13.15, para. 1 of the EU-Korea FTA.
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vice from the DAGs remain relevant, as the group of experts has to 
look for the position of civil society on the dispute it has to consid-
er. Once the report is issued by the panel, “[t]he Parties shall make 
their best efforts to accommodate advice or recommendations of the 
Panel of Experts on the implementation of this Chapter”, while “[t]
he implementation of the recommendations of the Panel of Experts 
shall be monitored by the Committee on Trade and Sustainable De-
velopment”32. 

The promotional approach of TSD proceedings described here 
is thus evident, as the defending party has an obligation of best ef-
forts, not of result, to implement the recommendations of the panel 
report, and the lack of implementation is not sanctioned by any pen-
alty or suspensions of bilateral obligations. 

In 2022, the Commission proposed that the enforcement pro-
ceedings for the TSD rules be strengthened33. The very recent EU-
New Zealand FTA thus extends the possibility to apply trade sanc-
tions if a contracting party does not adhere to a panel report find-
ing it has a) seriously infringed the ILO fundamental principles and 
rights at work, or b) failed “to comply with obligations that mate-
rially defeat the object and purpose of the Paris Agreement on Cli-
mate Change”34. Of course, sanctioning a country that struggles to 
respect core values may predictably not improve the respect of those 
values. Therefore, constant dialogue in common bodies and with all 
the interested actors should be maintained in the daily management 
of the EU TAs, making all the required efforts to avoid complaints, 
or, when engaged in a dispute, observe a constructive approach to 
achieve a fair solution. The option to suspend concessions in TSD 
complaints should be considered as an extrema ratio looming at the 
horizon.

32 See Article 13.15, para. 2 of the EU-Korea FTA, emphasis added.
33 COM(2022) 409, The Power of Trade Partnerships: Together for Green 

and Just Economic Growth, Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the 
Committee of the Regions, Brussels, 22.6.2022, pp. 11-12. 

34 COM(2022) 409, p. 12. See Article 26.16, para. 2, let. b) of the EU-New 
Zealand FTA. 
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3.  The first three panel reports within the EU TAs dispute settle-
ment mechanisms

To date, three reports have been delivered regarding complaints 
filed within the EU TAs dispute settlement mechanisms. On 11 De-
cember 2020, the Arbitration Panel notified the Parties and the 
EU/Ukraine Trade Committee of its final report on the Ukraine – 
Wood Export Bans case. The Panel determined that the two chal-
lenged Ukrainian laws were incompatible with Article 35 of the EU-
Ukraine Association Agreement (AA). However, the 2015 total ban 
on exports of all unprocessed wood, could not be “justified under 
Article XX(g) of the GATT 1994, as made applicable to the Associ-
ation Agreement by Article 36 of the AA (General Exceptions) […] 
[since] that export ban […] [was] not ‘relating to the conservation 
of exhaustible resources […] made effective in conjunction with re-
strictions on domestic production or consumption’”35. By contrast, 
the 2005 export ban on ten rare and valuable wood species of low 
commercial use was justified under the plant life or health protec-
tion exception of Article XX(b) of the GATT 1994 “as made appli-
cable to the Association Agreement by Article 36 of the AA […] as 
a measure ‘necessary to protect […] plant life’, taking also into ac-
count relevant provisions of Chapter 13 of the AA on trade and sus-
tainable development”36. 

A few weeks later, on 20 January 2021, the group of experts ap-
pointed in the Korea – Labour Commitments case gave its decision 
recommending Korea to bring its Trade Union and Labour Rela-
tions Adjustment Act (TULRAA) into conformity with the princi-
ples of freedom of association enshrined in the 1998 ILO Declara-
tion on Fundamental Principles and Rights at Work, recalled in Ar-
ticle 13.4, para. 3 of the EU-Korea FTA and expressly reformulated 
therein. Korea had, therefore, to revise the TULRAA extending the 
definition of worker to self-employed, dismissed and unemployed 
persons; recognizing trade unions also having independent or not 

35 Ukraine – Wood Export Bans Panel Report, para. 507.
36 Ibid. See euroPean commISSIon, The History of the EU-Ukraine Dispute on 

Wood Export Bans – Memo, 12 December 2020.
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working people among their members; and allowing non-members 
of a trade union to be elected as union officials. With reference to 
the obligation to make “continued and sustained efforts towards rat-
ifying the fundamental ILO Conventions”37, the Panel considered 
that the Korean practice was lengthy, its efforts were “less than op-
timal”, and that there was “still much to be done”38. Nevertheless, 
the group of experts overall concluded that Korea made “tangible, 
though slow, efforts”39, and it was thus respecting the legal standard 
set out in the last sentence of Article 13.4.3 of the EU-Korea FTA.

The panel report in the SACU – Poultry Safeguards dispute 
was the last one to be delivered, on 3 August 2022. It concerned a 
safeguard measure imposed by the Southern African Customs Un-
ion (SACU) on EU imports of frozen chicken cuts. The Arbitration 
Panel found that the safeguard measure breached Article 34 of the 
EU-Southern African Development Community Economic Partner-
ship Agreement (EU-SADC EPA)40 because “it was not related to a 
product that ‘is being imported’ (given the time lapse between the 
determination, provisional measure, and definitive measure); and 
[…] it exceeded ‘what is necessary to remedy or prevent the serious 
injury or disturbances’”41.

4.  Civil Society, non-trade values, scope and binding force of TSD 
provisions in the EU TAs case law

The case law developed thus far in the bilateral dispute settle-
ment mechanisms of the new EU TAs is already expressing some 
relevant sustainability features in the interpretation and applica-
tion of the trade agreements. The EU litigation strategy reflects the 
targets indicated in the reviews proposed for the EU trade policy, 

37 Article 13.4, para. 3, second sentence of the EU-Korea FTA.
38 Korea - Labour Commitments Panel Report, para. 291. 
39 Korea - Labour Commitments Panel Report, para. 287.
40 See Council Decision (EU) 2016/1623 of 1 June 2016 on the signing, 

on behalf of the European Union and provisional application of the Economic 
Partnership Agreement between the European Union and its Member States, of the 
one part, and the SADC EPA States, of the other part, OJEU 2016, L250/1.

41 SACU – Poultry Safeguards Panel Report, para. 371.
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promoting the EU TAs’ enforcement to give credibility to the new 
ambitious tools in the context of constant cooperation and involve-
ment of stakeholders and civil society in their implementation. In 
the present section of the chapter, attention will be devoted to the 
contributions given within the panel proceedings to the “sustainabil-
ity revolution”42 of the new EU TAs.

4.1.  Amicus curiae and domestic advisory groups

As already reported, the importance of the contribution of stake-
holders, more generally of any interested subject, has been expressly 
highlighted and acknowledged in the text of the new EU TAs. The 
practice of the three panels established thus far is aligned with this 
clear institutional policy choice on the participation of civil society 
through amicus curiae submissions in the proceedings43. The work-
ing procedures of the adjudicating bodies were closely similar: they 
foresaw the right of “[a]ny natural person of a party or a legal per-
son established in the territory of a party that is independent from 
the governments of the parties”44 to file their amicus curiae sub-
missions before the groups of experts within a short period of time 
from their establishment – around 20 days – and they asked for terse 
documents addressing legal or factual aspects of the dispute45, and 
presenting the amici, their interest in participating to the complaint, 
and their source of financing.

42 This expression is borrowed from clauSSen, vIdIgal (eds.), The Sustain-
ability Revolution in International Trade Agreements, Oxford, 2024.

43 See euroPean commISSIon, Procedural information related to EU-Korea 
dispute settlement on Labour, 19 December 2019; euroPean commISSIon, Arbitration 
Panel Established on Ukraine’s Wood Export Ban – Deadline for Submissions, 4 
February 2020; euroPean commISSIon, Arbitration Panel Established in the Dispute 
Concerning the Safeguard Measure Imposed by SACU on Imports of Poultry from 
the EU, 8 December 2021.

44 See euroPean commISSIon, Arbitration Panel Established in the Dispute 
Concerning the Safeguard Measure Imposed by SACU, at p. 1.

45 The Working Procedures of the Korea – Labour Standards case indicated 
that the amicus curiae submissions had not to be “longer than 15 pages including 
any annexes”. See euroPean commISSIon, Procedural information related to EU-
Korea dispute settlement on Labour, at p. 2.
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The concrete use by stakeholders of the amicus curiae tool be-
came more and more relevant as each panel proceedings progressed. 
It had a marginal role in the Ukraine – Wood Export Bans case: the 
arbitration body received only one amicus curiae submission “by 
the non-governmental organization ‘Ukrainian Association of the 
Club of Rome’ […] in Ukrainian language […] [that] was informally 
translated into English by the Arbitration Panel” and included in the 
record of the proceedings, while “neither of the Parties referred to it 
in their submissions”46. Instead, in Korea – Labour Commitments, 
six institutions and 22 individuals presented amicus curiae briefs47. 
Even if the Group of experts did not summarize the content of each 
submission, they considered them with “full regard”48 and under-
lined their relevance, in particular of the amicus briefs filed by trade 
unions, to assess the scope and application of some parts of the con-
tested Korean legislation49. The Arbitration Panel of the SACU – 
Poultry Safeguards case recorded three amicus curiae submissions 
and decided to reserve an ad hoc space in its report to present the 
main points raised in the amicus briefs – all put forward by meat 
producers and traders’ associations – and the comments by the dis-
putants on them50. Through this drafting technique, clear emphasis 
was placed on the role that amici curiae can play in enabling a solu-
tion to the complaint which is taken in the most informed setting. 

In Korea – Labour Commitments, the Group of Experts also 
enhanced the DAGs’ role in implementing and upholding work-
ers’ fundamental rights under the TSD Chapter. Considering the 

46 Ukraine – Wood Export Bans Panel Report, para. 10.
47 See Appendix, lett. B) of the Korea - Labour Commitments Panel Report. 
48 Korea - Labour Commitments Panel Report, para. 99.
49 See Korea - Labour Commitments Panel Report, paras. 160 and 236, and, 

in particular, para. 204, where the group of experts reported the testimony of the 
Korean Teachers and Education Workers’ Union, “demonstrat[ing] […] the seri-
ousness of the practical impact of [the Korean legislation pursuant to which] […] 
an already registered trade union can lose its legal status under the TULRAA if it 
permits dismissed or unemployed workers to be or remain members of the union: 
‘[t]he Korean Teachers and Education Workers’ Union (KTU) was informed of 
its decertification […] because nine out of its 60 000 members were dismissed 
workers’”.

50 SACU – Poultry Safeguards Panel Report, Section III, Amicus Curiae Sub-
missions, paras. 72-87.
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evidence brought by the disputants as “competing”51, and thus not 
adequate to find the Korean certification procedure for the estab-
lishment of trade unions as incompatible with the obligations to 
“respect […], promote […] and realise […], in their laws and prac-
tice, the principles concerning freedom of association”52, the Pan-
el urged both disputants to clarify this particular EU claim fol-
lowing up on the obligations they have under Article 13.12 of the 
EU-Korea FTA to designate domestic “contact point[s] with the 
other Party for the purpose of implementing this Chapter” and es-
tablish the DAGs “with the task of advising on the implementa-
tion” of TSD provisions. The Group of Experts thus recommend-
ed that the question on the Korean discipline for setting up trade 
unions “be referred to [the] consultative bodies established under 
Article 13.12 of the EU-Korea FTA for continued consultations”53. 
While the EU allegations were not sufficient to condemn Korea on 
that particular claim, the Panel wisely chose not to consider the is-
sue settled but left it open by charging also the DAGs to keep on 
discussing whether the Korean procedures regarding the establish-
ment of trade unions respected, in law and practice, the principles 
on freedom of association for workers. The central role of civil so-
ciety and the cooperation of the contracting parties with it – fun-
damental features of the institutional structure of the new EU TAs 
and pillar on which the full and appropriate implementation of the 
treaty rules is based – are therefore presented by the Group of Ex-
perts as a core element to be enacted and respected by the EU and 
its partner.

4.2.  Scope and binding force of the TSD provisions

In Korea – Labour Commitments, the defendant argued that 
the Panel did not have jurisdiction as the EU complaint “raised ‘as-
pects relating to labour […] as such, without any established con-

51 Korea - Labour Commitments Panel Report, para. 255.
52 Korea - Labour Commitments Panel Report, para. 256. See also Article 

13.4, para. 3 of the EU-Korea FTA.
53 Korea - Labour Commitments Panel Report, para. 258, emphasis added.
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nection with trade between the EU and Korea […]’”54. This claim 
by Korea allowed the Group of Experts to clarify an essential as-
pect of the scope of the TSD obligations enshrined in Article 13.4.3 
of the EU-Korea FTA: the duty to respect the fundamental rights 
and principles at work recalled by the 1998 ILO Declaration and 
its Follow-up, along with the commitment to ratify the fundamen-
tal ILO Conventions extend beyond any potential trade impact on 
the EU-Korea relationship. The Panel considered that Article 13.4.3 
“falls within the ‘(e)xcept as otherwise provided’ clause of Article 
13.2.1”55. In fact, “it is not legally possible for a Party to aim to ratify 
ILO Conventions only for a segment of their workers: the ILO does 
not permit ratification subject to reservations […]. It defies the clear 
logic of Article 13.4.3 to state otherwise […]. [Therefore i]t is not 
appropriate, or even possible, to apply the limited scope bounded by 
‘trade-related labour’ to the terms of Article 13.4.3, as proposed by 
Korea”56. The Group of Experts further reinforced this relevant find-
ing highlighting that the new structure of the EU TAs clearly makes 
sustainable development measures a constitutive element of those 
agreements, thus promoting a new evolving concept of trade:

[…] the Parties have drafted the Agreement in such a way as to 
create a strong connection between the promotion and attain-
ment of fundamental labour principles and rights and trade. 
The various international declarations and statements referred 
to in the EU-Korea FTA […] have been referenced by the Par-
ties to show that decent work is at the heart of their aspirations 
for trade and sustainable development, with the “floor” of la-
bour rights an integral component of the system they commit 
to maintaining and developing. In the Panel’s view, national 
measures implementing such rights are therefore inherently re-
lated to trade as it is conceived in the EU-Korea FTA57.

54 Korea - Labour Commitments Panel Report, para. 56.
55 Korea - Labour Commitments Panel Report, para. 68. Article 13.2.1 of 

the EU-Korea FTA says that “[e]xcept as otherwise provided in this Chapter, this 
Chapter applies to measures adopted or maintained by the Parties affecting trade-
related aspects of labour […] and environmental issues in the context of Articles 
13.1.1 and 13.1.2” (emphasis added).

56 Korea - Labour Commitments Panel Report, paras. 67-68, emphasis added.
57 Korea - Labour Commitments Panel Report, para. 95, emphasis added.
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Korea also contended that the TSD Chapter was not legally 
binding58, the 1998 ILO Declaration recalled in Article 13.4.3 “may 
not, as a matter of law, impose any binding obligations on ILO mem-
bers”59, and “the term ‘will’ in the last sentence of Article 13.4.3 
[…] is ‘more akin to a declaration of intent than an obligation’”60. 
The Group of Experts unequivocally stated that the recalled TSD 
provision has a legally binding nature. Article 13.4, para. 3, con-
cluded the Panel, produces “a […] commitment on both Parties in 
relation to respecting, promoting and realising the principles of free-
dom of association as they are understood in the context of the ILO 
Constitution” by reaffirming “the existing obligations of the Parties 
under the ILO Constitution” which also creates “separate and inde-
pendent obligations under Chapter 13 of the Agreement” through 
the incorporation of the ILO obligations61. Furthermore, with ref-
erence to the ratification of the fundamental ILO Conventions, the 
Panel found that the wording of the last sentence of Article 13.4, pa-
ra. 362 generates “an obligation of ‘best endeavours’”, which means 
that “the standard against which the Parties are to be measured is 
higher than undertaking merely minimal steps or none at all, and 
lower than a requirement to explore and mobilise all measures avail-
able at all times”63.

4.3.  Emphasizing the sustainability nature of the EU TAs

The Ukraine – Wood Export Bans and SACU – Poultry Safe-
guards cases were about the interpretation of traditional trade rules. 
However, in both cases, the panelists notably and correctly empha-
sized the sustainability context and purpose now defining the new 
EU TAs. This aligns with the findings of the Group of Experts in Ko-
rea – Labour Commitments, which identified the domestic sustain-

58 See Korea - Labour Commitments Panel Report, para. 49.
59 Korea - Labour Commitments Panel Report, para. 120.
60 Korea - Labour Commitments Panel Report, para. 262.
61 Korea - Labour Commitments Panel Report, para. 107.
62 See supra the text of Article 13.4, para. 3 of the EU-Korea FTA reported 

in footnote 58.
63 Korea - Labour Commitments Panel Report, para. 277.
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ability measures related to environmental and social standards “in-
herently related to trade”64.

In Ukraine – Wood Export Bans, the central question addressed 
by the Arbitration Panel was whether the measures attacked by 
the European Union were protectionist measures in favour of the 
Ukrainian woodworking and furniture industry, or could be justified 
as necessary for or related to the sustainable management of Ukrain-
ian forests, and useful to curb intensive deforestation, which is likely 
to have serious consequences for the ecosystem. In its legal reason-
ing, the Arbitration Panel emphasized that the disputants agreed on 
the non-trade values claimed with reference to the attacked Ukrain-
ian measures: “it is undisputed by the Parties that the interests pro-
tected by the 2005 export ban, that is, the restoration of forests (re-
forestation and afforestation) more generally and the preservation 
of rare and valuable species more specifically, […] are ‘fundamental, 
vital and important in the highest degree’”65. The adjudicators also 
remarked that EU “agreed […] that the preservation from extinction 
of any wood species is a legitimate interest of high importance”66. 
Furthermore, the Arbitration Panel qualified the TSD Chapter of the 
EU-Ukraine AA, i.e. Chapter 13, as “relevant context”67 to interpret 
the provisions of Title IV of the AA on trade and trade-related mat-
ters, thus concluding that 

[…] the requirement to interpret Article 36 of the AA har-
moniously with the provisions of Chapter 13 comports with 
admitting that a highly trade restrictive measure such as an 
export ban may still be found necessary within the meaning 
of Article XX(b) of the GATT 1994, as incorporated into Ar-
ticle 36 of the AA. The Arbitration Panel considers that the 
provisions of Chapter 13 (in casu, Article 290 on the right to 
regulate and Article 294 on trade in forest products) serve as 
relevant context for the purposes of “weighing and balanc-
ing” with more flexibility any of the individual variables of 
the necessity test, considered individually and in relation to 

64 Korea - Labour Commitments Panel Report, para. 95.
65 Ukraine – Wood Export Bans Panel Report, para. 308.
66 Ibid.
67 Ukraine – Wood Export Bans Panel Report, para. 253.
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each other. In casu, as a consequence, the high trade restric-
tive effect inherent to an export ban cannot be considered to 
automatically outweigh the other elements to be taken into 
account in weighing and balancing the factors relevant to an 
assessment of the “necessity” of the measure68.

Likewise, in SACU – Poultry Safeguards, which was about the 
compatibility of some safeguard measures with the EU-SADC EPA, 
the Arbitration Panel clarified at the beginning of its findings that 
it “ha[d] taken note of the objectives of [the Economic Partner-
ship Agreement] […] in terms of sustainable development”, further 
spelling out that those purposes “ha[d] informed its analysis” of the 
complaint69. It thus reconstructed the EPA mission as 

[…] aim[ing] not only at freer trade and greater economic 
relations between the EPA parties […] [considering these 
goals as] means to achieve a broader objective of encouraging 
sustainable development in the SADC region. […] Article 1 
EPA (entitled “Objectives”) focuses on the development of 
SADC States, be it in view of the eradication of poverty (Ar-
ticle 1(a)), improved state capacity (Article 1(d)), or stronger 
economic growth (Article 1(e)). The expected mutually ben-
eficial relationship between trade and development is further 
expressed in Chapter II of the EPA, entitled “Trade and sus-
tainable objectives”, and operationalised through a repeated 
commitment to “cooperation” between the EPA parties70.

The Arbitration Panel consequently interpreted the EU-SADC 
EPA trade rules without “falling into excessive formalism […] in 
view of the EPA’s developmental nature” as “excessive formalism is 
not in keeping with the object and purpose of the EPA, its develop-
mental character, and the nature of trade remedies as, ultimately, en-
hancing free trade”71. 

The highlighted sustainability approach in the two reports dis-
cussed above – formally developed under the standard dispute set-

68 Ukraine – Wood Export Bans Panel Report, para. 332, emphasis added.
69 See SACU – Poultry Safeguards Panel Report, para. 89, emphasis added.
70 SACU – Poultry Safeguards Panel Report, para. 167, emphasis added.
71 SACU – Poultry Safeguards Panel Report, para. 324, emphasis added.
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tlement mechanism for the trade pillar of the new EU TAs- anticipat-
ed, was encouraged by, or perhaps inspired the debate which led to 
the 2022 Commission’s communication “to further enhance the con-
tribution of trade agreements to sustainable development”72. This 
policy document advocates for the “mainstreaming [of] TSD objec-
tives throughout trade agreements”73, rejecting an interpretation of 
the EU TAs that limits the consideration of non-trade values solely 
to the chapters dedicated to trade and sustainable development. 

5.  Conclusions

Our brief analysis reveals the very complex and challenging 
structure set up by the EU to reconceive trade agreements as a tool 
to enhance fairness and equilibrium, environmental protection and 
social progress while pursuing trade liberalization. The EU approach 
is in line with the sustainability nature also of the WTO74, and it has 

72 COM(2022) 409, p. 1.
73 COM(2022) 409, p. 7.
74 In fact, as it clearly emerges from the Preamble of the WTO Agreement, 

the mission of the multilateral trading system is to promote a model of sustainable 
economic development: trade liberalization is the means to “raising standards of 
living”, so that free trade has to be pursued “while allowing for the optimal use of 
the world’s resources in accordance with the objective of sustainable development, 
seeking both to protect and preserve the environment […] enhance[ing] the means 
for doing so in a manner consistent with their respective needs and concerns at dif-
ferent levels of economic development”. The case law of the WTO Appellate Body 
has constantly underlined this distinctive feature: “[t]he words of Article XX(g), 
‘exhaustible natural resources’ […] must be read by a treaty interpreter in the light 
of contemporary concerns of the community of nations about the protection and 
conservation of the environment. While Article XX was not modified in the Uru-
guay Round, the preamble attached to the WTO Agreement shows that the signato-
ries to that Agreement were, in 1994, fully aware of the importance and legitimacy 
of environmental protection as a goal of national and international policy. The pre-
amble of the WTO Agreement – which informs not only the GATT 1994, but also 
the other covered agreements – explicitly acknowledges ‘the objective of sustain-
able development’ […]. This concept [Sustainable Development] has been gener-
ally accepted as integrating economic and social development and environmental 
protection” (Appellate Body Report, United States – Import Prohibition of Certain 
Shrimp and Shrimp Products (US-Shrimps), WT/DS58/AB/R, adopted 6 Novem-
ber 1998, para. 129 and footnote 107).
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been mirrored in the initial case law of the new EU TAs as the panels 
have correctly interpreted both trade and TSD rules. 

The European Union places great importance on the support of 
civil society in promoting, monitoring, and enforcing trade agree-
ments. One significant tool for this purpose is the Single Entry Point 
(SEP)75. According to its Operational Guidelines, “domestic advi-
sory groups […], NGOs formed in accordance with the laws of any 
EU Member State [and c]itizens or permanent residents of an EU 
Member State” may lodge TSD complaints also representing “simi-
lar entities or organisations located in the partner country” of the 
EU76. Together with the traditional institutional actors in the gover-
nance of the global economy, stakeholders and civil society should 
always prefer a collaborative approach when deciding to file a com-
plaint, although now it is emerging also for the EU TAs the possibil-
ity of sanctioning serious violations within TSD proceedings. Sanc-
tions have to remain an extrema ratio, while the EU should engage 
on the international scene to reach that “high degree of cooperation 
in all fields of international relations” which is one of the values at 
the basis of its international action77. 

The wise strategy chosen by the EU in the first case law of the 
new EU TAs needs to be preserved as it contributed to achieving 
fair panel reports. Together with private parties, the EU should con-
tinue to promote sustainability in the global economy with a con-
structive dialogue aiming at encouraging shared prosperity in gen-
eral, and, for developing countries, the most fruitful capacity build-
ing for the respect of universal values. All these efforts have also to 
be constantly implemented in a context of full transparency. In this 
way, other actors may be inspired by the EU’s good practice; and, 
in case of questionable approaches, informed discussion will take 
place, that may lead to fair solutions.

75 See the official website of the European Commission at the link https://
trade.ec.europa.eu/access-to-markets/en/content/single-entry-point-0.

76 See euroPean commISSIon, Operating Guidelines for the Single Entry Point 
and Complaints Mechanism for the Enforcement of EU Trade Agreements and 
Arrangements, December 2023, p. 2.

77 See Article 21, para. 2 of the TEU.





MAINSTREAMING SOCIAL SUSTAINABLE DEVELOPMENT 
OBJECTIVES IN EU FREE TRADE AGREEMENTS. 

POSSIBLE LEGAL IMPLEMENTATIONS IN THE CASE 
OF LABOUR STANDARDS

Ilaria Colombo

1.  Introduction

In June 2022 the European Commission (hereafter the Commis-
sion) published its latest Communication The power of trade part-
nerships: together for green and just economic growth, also referred 
to as the New Action Plan1. The New Action Plan outlines the Eu-
ropean Union’s strategy for the upcoming years to enhance the role 
of the EU Free Trade Agreements (EU FTAs) in advancing sustaina-
ble development. It sets out several policy priorities and key action 
points to address, aimed at making the EU FTAs capable of cham-
pion sustainable trade as a whole2. Accordingly, the Communication 
proposes to strengthen the effectiveness of Trade and Sustainable 
Development chapters (TSDCs) through improved cooperation with 
trade partners and civil society3, the introduction of country-specif-
ic sustainability commitments4 and an enhanced monitoring stage5 

1 EU commISSIon, The Power of Trade Partnerships: Together for Green and 
Just Economic Growth, COM(2022)409 Final, June 2022. EU commISSIon, press 
release, Commission unveils new approach to trade agreements to promote green 
and just growth, June 2022, https://ec.europa.eu/commission/presscorner/detail/
en/ip_22_3921 (last access 7 January 2024).

2 Ibid., p. 1.
3 Ibid., p. 5.
4 Ibid., p. 6.
5 Ibid., p. 8.
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coupled with trade sanctions in case of serious violations of core TS-
DCs commitments6. In addition to that, the Commission noteworthy 
advances as policy priority the need to proactively mainstream sus-
tainability considerations in different chapters of the EU FTAs be-
yond the TSDCs (hereafter policy priority)7. This paper argues the 
policy priority introduces a potential paradigm shift in the interplay 
among trade, economic growth, and sustainable development in the 
EU FTAs, signalling the growing recognition and integration of sus-
tainable development within the trade governance realm.

At present, the policy priority has not yet been implemented in 
the EU FTAs and several questions remain open regarding its imple-
mentation. This paper seeks to operationalize the policy priority by 
selecting labour standards as sustainable development objective to 
promote, enhance and protect. This choice, as detailed further in this 
work, is grounded in the observation that the New Action Plan shows 
an asymmetry in favor of the environmental sustainability dimension, 
contrasting the core aim of the New Action Plan to support simulta-
neously green and just economic growth. The attempt to mainstream 
labour standards is then carried out in two EU FTAs chapters beyond 
the TSDCs, specifically the Digital Trade Chapters and the Public 
Procurement Chapters. Both chapters address valuable sectors that, 
up to now, have been relatively underregulated. This allows room for 
exploring prospects and limits in designing them in a manner that is 
more conducive to the advancement of labour standards.

To comprehend the innovative scope of the policy priority un-
der scrutiny, the sections of this article are organized as follows. 
Section 2 provides an overview of selected Commission Communi-
cation related to the EU Trade policy and sustainability. The focus 
here is on the evolving sub-roles that have emerged in this context 
for EU FTAs. Section 3 delineates the policy priority of mainstream-
ing sustainability, as outlined in the New Action Plan. This section 
also highlights the imbalance favoring the environmental dimension 
over the social one. Section 4 operationalizes the policy priority in 
Digital Trade Chapters and Public Procurement Chapters. This sec-

6 Ibid., pp. 11-12.
7 Ibid., p. 7.
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tion suggests the untapped potential in both chapters to promote, 
enhance and protect labour standards. However, changes both in 
terms of commitment and content would be required. Section 5 pro-
vides some concluding remarks by emphasizing the positive impact 
the policy priority implementation would bring on several levels.

2.  Sub-roles of EU FTAs through Commission communications on 
trade policy and sustainability

The link between trade and labour is not new neither from a 
legal8 nor from an economic perspective9. Despite being inherent-
ly interconnected in practice, the failure to include a social clause10 
in the General Agreement on Tariffs and Trade (GATT) in 1947 
and then in 1994 has prevented the WTO system from addressing 
trade-related labour concerns11. Against this backdrop, the EU has 

8 unIted natIon InterIm commISSIon For the InternatIonal trade organIza-
tIon, Havana Charter, ch. II, 1948. S. charnovItz, The Influence of International 
Labour Standards on the World Trading Regime in International Labour Review, 
International Labour Organization, 1987, p. 565.

9 a.o. SykeS, The Law and Economics of International Trade Agreements, 
Edward Elgar Publishing, 2023, pp. 20 ff. a. blackett, White Paper on Trade and 
Labour Standards: Sustaining Social Regionalism through Multilateralism, 2023, 
p. 4.

10 g. marceau, Trade and Labour, in d.l. bethlehem (ed.), The Oxford hand-
book of international trade law, Oxford University Press, 2009, pp. 541 ff. For an 
overview of the arguments and States pro and against the intriduction of a social 
clause in the GATT see InternatIonale arbeItSorganISatIon, Handbook on Assess-
ment of Labour Provisions in Trade and Investment Arrangements, International 
Labour Organization, 2017, pp. 19 ff.; r. wolFrum, P. Stoll, h. heStermeyer, Ar-
ticle XX. General Exceptions [Introduction], in WTO - Trade in Goods, Brill Ni-
jhoff, 2009.

11 wto mInISterIal conFerence, Singapore Ministerial Declaration, WT/
MIN (96)/DEC 1996. The Declaration reads: “We renew our commitment to the 
observance of internationally recognized core labour standards. The International 
Labour Organization (ILO) is the competent body to set and deal with these stan-
dards, and we affirm our support for its work in promoting them. We believe that 
economic growth and development fostered by increased trade and further trade 
liberalization contribute to the promotion of these standards. We reject the use of 
labour standards for protectionist purposes, and agree that the comparative advan-
tage of countries, particularly low wage developing countries, must in no way be 
put into question. In this regard, we note that the WTO and ILO Secretariats will 
continue their existing collaboration”, para. 4.
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a long history of including social clause in its FTAs and General-
ized Systems of Preferences12. Since the EU-Korea FTA, all its FTAs 
have been containing a standard TSDC, including both labour and 
environmental provisions. That sustainable development is an ob-
jective of the EU Trade Policy has been confirmed by the Europe-
an Court of Justice (ECJ) in Opinion 2/1513. The Court built upon 
the fact that the Treaty of Lisbon requires the EU to conform to the 
principles and objectives of the EU external actions14 as defined in 
Article 21 TEU15. It follows that the EU is committed to promote 
the respect for human dignity, favor sustainable development in de-
veloping countries and contribute to preserve and improve the envi-
ronment16. On the social dimension of sustainable development, the 
ECJ also highlighted that in defining and implementing its policies 
and activities the EU shall consider high level of employment and 
guarantee adequate social protection17 and must contribute to free 
and fair trade18. On these legal premises, the Commission has deliv-
ered several Communications with the view to set the trajectory for 
the EU Trade Policy to include sustainable development in its action. 

12 b. cooreman, g. van calSter, Trade and Sustainable Development Post-
Lisbon, in m. hahn, g. van der loo (ed.), Law and Practice of the Common Com-
mercial Policy, The First 10 Years after the Treaty of Lisbon, Brill Nijhoff, 2021, 
p. 190.

13 court oF JuStIce oF the euroPean unIon, Opinion 2/15, 16 May 2017.
14 Article 207(1) TFUE reads: “[…] The common commercial policy shall be 

conducted in the context of the principles and objectives of the Union’s external ac-
tion”. Opinion 2/15, para. 142. m. klamert, J. tomkIn, The EU Treaties and the 
Charter of Fundamental Rights: A Commentary, Oxford University Press, 2019, 
pp. 1590 ff.

15 For a different opinion see Advocate General Sharpston Opinion, para-
graph 495, in m. cremona, Shaping EU Trade Policy Post-Lisbon: Opinion 2/15 
of 16 May 2017, in European Constitutional Law Review, 2018, 14, pp. 242 ff.

16 Respectively as set out in Articles 21(1), 21(2)(d), 21(2)(f) TEU.
17 For an extensive analysis on the legal value of Article 9 TEU as horizon-

tal provision see e. PSychogIoPoulou, The Horizontal Clauses of Arts 8-13 TFEU 
through the Lens of the Court of Justice, in European Papers - A Journal on Law 
and Integration, 2022, 7. m. klamert, J. tomkIn, The EU Treaties and the Charter 
of Fundamental Rights: A Commentary, Oxford University Press, 2019, pp. 377 ff.

18 Article 3(5) TEU. Opinion 2/15, para 146; c. beaucIllon, Opinion 2/15: 
Sustainable Is the New Trade. Rethinking Coherence for the New Common Com-
mercial Policy, European Papers - A Journal on Law and Integration, 2017, 2, pp. 
823 ff.
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The Communications under scrutiny in this paper reveal that 
the call to comprehensively include sustainable development con-
siderations in EU FTAs was advocated closer in time to the Lisbon 
Treaty, but somewhat lost momentum subsequently. In fact, the De-
cent work for all Communication of 2006 proposed a multi-level 
strategy for the EU to foster the International Labour Organization 
(ILO) decent work agenda, combining economic competitiveness 
with social justice19. With specific regard to trade, the Commission 
expressed its interest in “developing methodologies for measuring 
how decent work [was] affected by trade liberalization”20 and in 
taking into account social sustainability concerns through the rec-
ommendations of the Sustainable Impact Assessments (SIA) in ne-
gotiating trade agreements21. Moreover, this Communication made 
very clear that economic growth did not automatically entail job cre-
ation and improvement of labour standards, but decent work called 
for “consistent and global strategy [and required] patterns of devel-
opment be modified”22. Nonetheless, when in 2010 the EU adopted 
the Trade, Growth and World Affairs strategy, although emphasiz-
ing the importance of sustainable development and labour standards 
in trade policy, the EU’s approach moved towards the departure on 
the one hand – at the EU and Member States level23 – the task of 
addressing the negative externalities produced by the trade liberal-
ization on labour, while the EU Trade Policy should have primarily 
focused on promoting sustainable development and international la-

19 eu commISSIon, Communication Promoting Decent Work for All, COM 
(2006)249 Final, pp. 2-3.

20 Ibid., p. 5.
21 Ibid., p. 8.
22 Ibid., p. 3.
23 An example is the European Globalization Adjustment Fund for Displaced 

workers (EGF). The EGF was created in 2007 by the EU to co-fund with EU Mem-
ber States measures aim at helping displaced workers due to globalization. In 2009 
it was enlarged to redundancies cause by the economic and financial crisis and re-
cently extended to global economic shock and economic transitions. See Regulation 
(EU) 2021/691 of the European Parliament and of the Council of 28 April 2021 
on the European Globalisation Adjustment Fund for Displaced Workers (EGF) and 
repealing Regulation (EU) No 1309/2013. For an evaluation of the EGF after 10 
years, g. claeyS, a. SaPIr, The European Globalization Adjustment Fund: Easing 
the Pain from Trade?, Bruegel, 2018.
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bour standards with trade partners24,25. Although in the Trade for all 
communication in 2015 the Commission stressed the commitment 
to take into account potential social consequences when it came to 
negotiate the sectors to liberalize, transition periods or tariff quo-
tas with trade partners26 and more generally to consider sustainable 
development in “all relevant areas of FTAs”27, the focus remained 
on the promotional role of the EU Trade Policy coupled with its de-
fensive ones. The Communication expressed the crucial role of the 
EU trade policy in promoting and defending the European values28, 
such as high social and environmental standards and respect for hu-
man rights29, and made clear that the inclusion of TSDCs in the EU 
FTAs was a tool also to promote its value-based agenda, besides 
maximising the potential of trade to decent work and environmen-
tal protection30. 

This overview identifies a number of sub-roles assigned to EU 
Trade Policy over time. On the one hand, emphasis was placed on EU 
FTAs as a means for the EU to promote labour and environmental 
standards that are functional to the sustainable development of trade 
partners. On the other hand, however, the role of EU trade policy in 

24 eu commISSIon, Communication Trade, Growth and World Affairs COM 
(2010)612 Final, pp. 4-5, 8-10.

25 Coherently, since the conclusion of the EU-Korea FTA in 2009, the EU 
has systematically introduced a standard set of labour provisions, together with 
environmental ones, into the Trade and Sustainable development chapters (TSDCs) 
in all the so-called New Generation of EU FTAs. With only few variations within the 
FTAs, TSDCs include commitments to respect International Labour Organization 
(ILO) fundamental principles of rights at work as set in the ILO Declaration of 
Fundamental Principles and Rights at work of 1998 and to make sustained efforts 
to ratify missing fundamental ILO Conventions. See EU-Korea FTA, 2011, ch. 13, 
EU-Canada Comprehensive Economic and Trade Agreement, 2017, ch. 22, EU-
Singapore FTA, 2019, ch. 12, EU-Vietnam, 2020, ch.13, EU-UK Cooperation 
Agreement, 2021, ch. 8. J. harrISon m. barbu, l. camPlIng, F.c. ebert, Labour 
Standards Provisions in EU Free Trade Agreements: Reflections on the European 
Commission’s Reform Agenda, in World Trade Review, 2019, 18, p. 635.

26 Communication Trade, Growth and World Affairs, p. 11.
27 Ibid., p. 17. Unfortunately, the Communication did not offer any additional 

details. Nevertheless, it does indicate that a similar concept to mainstreaming 
sustainability was already present at that time, although only theoretically.

28 Ibid., p. 3.
29 Ibid., p. 25.
30 Ibid., p. 17.
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defending European values and interests, was also prominent31. Indi-
rectly then, the EU FTAs, and in particular the TSDCs, was seen as 
level the playing field tool, so to promote trade that is fair not only 
ethically but also economically32. However, what was lacking in this 
context was an active operational role for EU FTAs in fostering green 
and just trade autonomously, without primarily outsourcing the task 
of enhancing and protecting labour standards or addressing the nega-
tive externalities on the environment to other EU and Member States 
policies. The paper suggests instead that the policy priority intro-
duced in the New Action Plan gears in this direction.

3.  The New Action Plan, mainstreaming sustainability, and la-
bour standards

As mentioned in the introduction33, in June 2022 the Commission 
has published the New Action Plan34 with the view to strengthen the 
ability of FTAs as a whole – and not just through their TSDCs – to 
champion sustainable trade35. Overall, the Communication’s objec-

31 Labour Standards Provisions in EU Free Trade Agreements, p. 12.
32 Trade and Sustainable Development Post-Lisbon, p. 188. Article 3(5) TUE.
33 See supra n. 1.
34 Communication The Power of Trade Partnerships: Together for Green and 

Just Economic Growth, p. 1.
35 In presenting this latest communication, the EU has taken into account the 

feedback gathered through a public consultation launched in 2021. This consulta-
tion was open to stakeholders and civil society, expressing concerns regarding the 
effectiveness of the EU TSDCs in bringing about substantial changes in sustainabil-
ity, both within the EU and in third countries. See further in Non-Paper from the 
Netherlands and France on Trade, Social Economic Effects and Sustainable Devel-
opment, 2020, https://www.tresor.economie.gouv.fr/Articles/73ce0c5c-11ab-402d-
95b1-5dbb8759d699/files/6b6ff3bf-e8fb-4de2-94f8-922eddd81d08 (last access 
7 January 2024). Labour Standards Provisions in EU Free Trade Agreements. m. 
bronckerS, g. grunI, Taking the Enforcement of Labour Standards in the EU’s Free 
Trade Agreements Seriously, in Common Market Law Review, 2019. m. bronck-
erS, g. grunI, Retooling the Sustainability Standards in EU Free Trade Agreements, 
in Journal of International Economic Law, 2021, 24. S. vIllanI, I capitoli in mate-
ria di sviluppo sostenibile negli accordi commerciali dell’Unione Europea: prove di 
rilevanza sistemica, in Rivista del commercio internazionale, 2022, 3, p. 707; J.b. 
velut, d. baeza-breInbauer, m. de bruIJne, e. garnIzova, m. JoneS, k. kolben, l. 
ouleS, v. rouaS, F. tIgere PIttet, t. zamParuttI, Comparative Analysis of Trade and 
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tives aim to ensure that EU FTAs contribute to foster sustainability 
and boost green and just economic growth in full adherence with the 
Union’s values and priorities and in concert with other relevant EU 
policy instruments, including the European Green Deal36. The promo-
tional and defensive role of the EU Trade Policy do not cease, but the 
proposed policy priority of proactively mainstream sustainability in 
different parts of the FTAs37 opens the door to the EU FTAs to become 
truly operational. According to the policy priority, without diminish-
ing the right to regulate provisions provided in several FTAs chapters, 
sustainability considerations should be actively integrated38. Notably, 
with regard to the environmental side, the Commission offers specific 
key actions to undertake. It indicates to prioritize the market access 
of environmental goods and services needed for the green transitions, 
such as raw materials and energy goods, through the elimination of 
non-tariff barriers and the promotion of international standards on re-
source efficiency and renewable energy sources39. 

Regrettably, it does not offer the same treatment to the social 
dimension of sustainable development. The Commission simply en-
courages using non-discriminatory sustainability considerations in 
PPCs and commits to expand the scope of SIAs in order to both 
detect which provisions impact more on sustainability issues and 
where the FTAs are amenable to undergo a change to pursue sus-
tainability objectives40. It is argued that this policy asymmetry is to 
be challenged, as it is contrary to the very essence of the New Ac-
tion plan, which aims to foster just and green economic growth, and 
to what the EU Treaties provide for, in that there is no hierarchical 
relationship between social and environmental objectives41. This is 

Sustainable Development Provisions in Free Trade Agreements, London School of 
Economics, 2022. Open Public Consultation on the Trade and Sustainable Develop-
ment (TSD) Review. Summary Report, London School of Economics, 2021. 

36 Communication The Power of Trade Partnerships: Together for Green and 
Just Economic Growth, p. 1.

37 Ibid., p. 7.
38 Ibidem.
39 Ibidem.
40 Ibidem.
41 F. coStamagna, Contrasto al cambiamento climatico e giustizia sociale 

nell’ordinamento dell’Unione europea, Osservatorio Costituzionale, Associazione 
Italiana dei Costituzionalisti, 2023, 6, pp. 26-27.
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not only critical for the protection and enhancement of social sus-
tainability objectives per se, but since environmental and social con-
cerns are intertwined42, there is the ever-growing need to address 
both together in order to achieve results. In the attempt to guarantee 
due relevance to the social dimension of sustainable development, 
the paper tries to operationalize the policy priority selecting labour 
standards as a tool to achieve social sustainability43. 

In the following section labour standards mean provisions 
which address, directly or indirectly, workers’ rights and working 
conditions as freedom of association, right to collective bargaining, 
health, and safety in the workplace as well as prohibition of discrim-
ination, abolition of child labour and forced labour but also the pre-
vention of job displacement effects. These standards aim at guaran-
tee for both men and women jobs in conditions of freedom, equity, 
security, and human dignity as the notion of Decent Work by the 
ILO prescribes44, and in line with the EU’s objective to promote de-
cent work worldwide also through the EU Trade Policy45.

42 See for instance in eu commISSIon dIrectorate general For emPloyment, 
SocIal aFFaIrS and IncluSIon, Employment and Social Developments in Europe 
2019, Sustainable Growth for All: Choices for the Future of Social Europe, EU 
Publications Office, 2018, pp. 80 ff. S. daSguPta, n. van maanen, S. goSlIng, F. 
PIontek, c. otto, c. SchleuSSner, Effects of Climate Change on Combined Labour 
Productivity and Supply: An Empirical, Multi-Model Study, The Lancet Planetary 
Health, 2021, 5, p. 455; e. Pataut, S. robIn-olIvIer, l. vaSSeur, White Paper the 
Future of Labour Law, International Law Association, pp. 60 ff. InternatIonal 
labour oFFIce, Sustainable Development, Decent Work and Green Jobs: Fifth Item 
on the Agenda, 2013, pp. 16 ff. TSDCs reads “sustainable development encompasses 
economic development, social development and environmental protection, all three 
being interdependent and mutually reinforcing”. See for instance EU-New Zealand 
FTA (signed July 2023), Article 19.1(2). 

43 The notion of social sustainability is relatively new, and it does not have a 
clear-cut definition either at International or at European Level. Its presence in the 
policy and legal space has been emerging since the adoption on the UN Agenda 
2030. See further in t. novItz, Social Sustainability, Labour and Trade: Forging 
Connections, in m. PIeraccInI, t. novItz (eds.), Legal Perspectives on Sustainabil-
ity, Bristol University Press, 2020, p. 166.

44 InternatIonal labour organIzatIon, Report of the World Commission on 
the Social Dimension of Globalization, A Fair Globalization, Creating Opportunities 
for All, International Labour Organization, 2004.

45 EU commISSIon, Communication Decent Work Worldwide for a Global Just 
Transition And a Sustainable Recovery COM(2022)66 Final, 2022, p. 6.
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4.  Operationalize the policy priority

While their specific focuses differ, both Digital Trade chapters 
(DTCs) and Public Procurement chapters (PPCs) deal with contem-
porary aspects of global trade in increasing expansion. In the last 
two decades both areas have been lightly regulated at the multilat-
eral level and so FTAs have become the relevant space to develop 
new provisions. In addition to that, the rules developed so far has 
been driven mainly by trade liberalization objectives, with the view 
to lower trade barriers, grant reciprocal market access and avoid 
discriminatory practices. While considerations regarding sustaina-
bility have only recently started to emerge, these chapters within the 
EU FTAs leave ample room to envision legal amendments aimed at 
mainstreaming social sustainability objectives. Following a brief ex-
position of the content for each of these chapters, the section will 
elucidate the challenges and opportunities in promoting, enhancing, 
and protecting labour standards.

4.1.  Digital trade chapters

Despite the increasingly importance in today’s global econo-
my46, digital trade47 has been at the center of prolonged negotia-
tion at the WTO in the pursue of a specialized agreement48. In this 

46 m. burrI, The Impact of Digitalization on Global Trade Law, in German 
Law Journal, 2023, 24, p. 551; the InternatIonal monetary Fund, the organISatIon 
For economIc co-oPeratIon and develoPment, the unIted natIonS, the world 
bank and the world trade organIzatIon, Digital Trade for Development, WTO 
Publication, pp. 10 ff.

47 In this paper digital trade means “trade that is digitally ordered and/or 
digitally delivered” as recently defined in the InternatIonal monetary Fund, the 
organISatIon For economIc co-oPeratIon and develoPment, the unIted natIonS, 
and the world trade organIzatIon, Handbook on Measuring Digital Trade, 
Second Edition, 2023, p. 5.

48 Albeit it is generally recognized that GATT and GATS agreements can be 
applied to digital trade, the WTO initiated a work program on electronic commerce 
already in 1998. This effort has recently been revitalized through the Joint Statement 
Initiative on trade-related aspects of e-commerce, supported by a group of now 90 
WTO Members. The ongoing negotiations are expected to conclude by early 2024. 
See WTO news, Joint initiative on e-commerce, 30 November 2023, https://www.
wto.org/english/news_e/news23_e/jsec_30nov23_e.htm (last access 7 January 2024).
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vacuum, countries have been using bilateral agreements to regu-
late digital trade issues, either with DTCs included in FTAs or more 
recently with the conclusion of FTA-related or standalone Digital 
Economic Agreements (DEAs)49. Compared to other global actors, 
the EU has engaged relatively later in defining provisions on digital 
trade beyond e-commerce50. Yet, from the outset, the EU has shown 
a distinctive focus on data protection and privacy in its DTCs, in line 
with the internal EU regulatory framework and policies on the mat-
ter51. The most recent FTAs concluded by the EU include both “first 
generation” and “second generation” of digital provisions52. The for-
mer pertain rules on e-commerce and related aspects to lower tar-
iff and non-tariff barrier. The latter include rules on cross-border 
data flow, data protection and data localization requirements, with 
the aim to set ambitious standards in terms of secure transfer of da-
ta and to promote best practice in consumer and data protection53. 

As yet, EU DTCs do not contain “third generation” of digital 
provisions, addressing innovative topics such as, inter alia, Artifi-
cial Intelligence (AI)54,55. Although the EU has already expressed 

49 This section deals exclusively with DCTs in the EU FTAs, while drawing 
from foreign experiences in limited cases. For an overview of the most important 
and innovative DTCs and DEAs see further in The Impact of Digitalization on 
Global Trade Law, pp. 563 ff.

50 The Impact of Digitalization on Global Trade Law, p. 568. e. Fahey, The 
EU as a digital trade actor, in d. collInS, m. geISt (eds.), Research Handbook on 
Digital Trade, Edward Elgar Publishing, 2023, p. 121.

51 EU commISSIon, Communication A European Strategy for Data COM 
(2020)66 Final. Regulation (EU) 2016/679 of the European Parliament and of the 
Council of 27 April 2016 (General Data Protection Regulation, GDPR). Why the 
adoption of the GDPR is important for the EU digital trade policy on several levels, 
see in P. Sauve, m. SoPrana, The Evolution of the EU Digital Trade Policy, in The 
First 10 Years after the Treaty of Lisbon, pp. 298 ff.

52 This categorization is taken from r. Polanco, Three generations of digital 
trade provisions in preferential trade agreements, in Research Handbook on Digital 
Trade, p. 50.

53 See EU-New Zealand FTA (signed July 2023), ch. 12, EU-Singapore FTA 
2019, ch. 8, EU-Australia FTA (final text under negotiation) 2022, chapter Digital 
Trade.

54 Ibidem.
55 Singapore is a pioneer in the field of digital trade and in the introduction of 

specific AI-related provision in its trade agreement. See for instance Australia-Sin-
gapore Digital Economy Agreement 2020; Digital Economy Partnership Agreement 
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the intention to develop a human-centric approach to AI and digi-
tal trade56, it is noteworthy that, at present, individuals in DTCs are 
considered and protected in their roles as consumers and holders of 
privacy and data protection rights, but not as workers. This absence 
appears in contrast with the growing acknowledgment on the ad-
verse and transformative effects digitalization is having on jobs and 
labour standards57. In line with the New Action Plan main aim58, 
trade should actively contribute to make this transition just, and in-
corporating social sustainable development objectives into DTCs ap-
pears fitting the purpose. In addition to dedicated articles on protec-
tion of personal data, privacy59, and consumer trust60, there is room 
to include provisions geared towards social sustainability, such as 
further detailing the right to regulate and introducing a provision on 
digital workers61. DTCs in EU FTAs comprise a broad non-exclusive 
list of legitimate policy objectives the parties maintain the right to 
regulate, but regrettably labour standards is not explicated, remain-
ing unclear its legitimacy62. Moreover, the digitalization has created 
a new category of workers, the so-called digital workers, performing 
mostly through digital platforms. ILO fundamental rights at work 

(DEPA) between Singapore, Chile and New Zealand 2021; UK-Singapore Digital 
Economy Agreement (DEA) 2022.

56 EU commISSIon, EU-US TTC Joint Roadmap on Evaluation and Measure-
ment Tools for Trustworthy AI and Risk Management, p. 10; EU-Singapore Digital 
Partnership Digital Trade Principle, 2023; EU commISSIon, press release, The EU 
Artificial Intelligence Act Currently under Negotiations, 9 December 2023, https://
www.consilium.europa.eu/en/press/press-releases/2023/12/09/artificial-intelli-
gence-act-council-and-parliament-strike-a-deal-on-the-first-worldwide-rules-for-ai/ 
(last access 7 January 2024).

57 c. lorraIne, x. ShutIng, a.P. couttS, Digitalization and Employment: A 
Review, International Labour Organization, 2022; J. baSSen, AI and Jobs: The Role 
of Demand, Massachusetts National Bureau of economic research (2018); world 
economIc Forum, Future of Jobs Report 2023, World Economic Forum publication, 
2023, p. 56; Digital Trade for Development, p. 45; EU commISSIon, Communication 
Artificial Intelligence for Europe, COM(2018)237 Final, 2018, p. 11.

58 See supra, section 3.
59 See for instance EU-New Zealand FTA, Article 12.5.
60 Ibid., Article 12.12.
61 The same absence is registered in the US Trade Policy in J.b. velut, Endur-

ing Disembeddedness? Labor Rights and Data Privacy in US Digital Trade Policy, 
Politics and Governance, Cogitation Press, 2023, 11.

62 EU-New Zealand FTA, Article 12.3.
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included in the TSDCs appear inadequate to protect digital plat-
form workers as they hold blurred position between self-employed 
and employee and they often lack a common employer63. This, in 
turn, has a detrimental effect on wages, social security and the ex-
ercise of the right to association and collective bargaining64. As the 
EU is currently negotiating a Directive on Platform Work to improve 
platform workers’ labour conditions65, – proposing, inter alia, a pre-
sumption of employment status, greater transparency and tracea-
bly to platforms and limiting the use of algorithmic management in 
decision-making and monitoring systems – the emerging regulatory 
principles provide a solid foundation for establishing a digital work-
er provision in DTCs. 

4.2.  Public procurement chapters

While DTCs are not explicitly highlighted in the New Action 
Plan for mainstreaming sustainability, PPCs are recognized as suita-
ble candidates66, acknowledging their potential to drive a green and 
just demand for goods and services67. Unlike DTCs, PPCs already 
incorporate discreet references to sustainable development. These 
references primarily draw upon provisions found in the plurilateral 

63 Digitalization and Employment: A Review, op.cit. p.16.
64 FaIrwork ProJect, Fairwork Annual Report 2022: The Year in Review, 2022.
65 EU commISSIon, Proposal for a Directive of the European Parliament and of 

the Council on Improving Working Conditions in Platfom Work, COM(2021)762 
Final, 2021. euroPean ParlIament, press release, Platform Work: Deal on New 
Rules on Employment Status, 13 December 2023, https://www.europarl.europa.
eu/news/en/press-room/20231207ipr15738/platform-workers-deal-on-new-rules-
on-employment-status (last access 7 January 2024).

66 Communication The Power of Trade Partnerships: Together for Green and 
Just Economic Growth, p. 7.

67 Worldwide, governments are estimated to allocate approximately 13% 
of their GDP to public procurement. In European Union countries, this percent-
age reaches 14%, equating to an annual value of 2 trillion euros, WTO news, 
DG Okonjo-Iweala: We need to use every weapon in our arsenal to fight the cli-
mate crisis, 4 December 2023, https://www.wto.org/english/news_e/news23_e/
cop28_04dec23_e.htm (last access 7 January 2024). EU commISSIon, Public Pro-
curement, https://single-market-economy.ec.europa.eu/single-market/public-pro-
curement_en (last access 7 January 2024).

https://www.wto.org/english/news_e/news23_e/cop28_04dec23_e.htm
https://www.wto.org/english/news_e/news23_e/cop28_04dec23_e.htm
https://single-market-economy.ec.europa.eu/single-market/public-procurement_en
https://single-market-economy.ec.europa.eu/single-market/public-procurement_en
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WTO Government Procurement Agreement (GPA)68 and strive to 
introduce some aspects of the EU Directive on this matter69. The pri-
mary aim of PPCs is to increase opportunity for each party’s supplier 
to engage in public procurement processes70, by enhancing transpar-
ency in the procedures, expanding the procurement coverage71, and 
guarantee national treatment to the goods, services, and suppliers of 
the other party72. 

Against this backdrop, the EU has progressively incorporated 
sustainability considerations into PPCs. In a first phase, PPCs allow 
a party to prepare, adopt or apply technical specifications to protect 
the environment73 and to include as award criteria, together with 
standard “value for money” parameters, also environmental charac-
teristics74. The analysis show two notable asymmetries. Firstly, en-
vironmental considerations were simply allowed, contrasting with 
the binding nature of commitments related to market access and 
non-discrimination. Secondly, the absence of social considerations 
was evident, with only environmental dimension being mentioned. 
On this point, noteworthy, the EU has recently changed course. The 
PPCs in the EU-UK Cooperation Agreement and in the EU-New 
Zealand FTA expand focus to encompass also social sustainability. 

68 WTO Government Procurement Agreement (GPA), 2012. Simultaneously, 
the WTO has initiated a Work Programme on Sustainable Procurement with the 
aim of exploring ways in which sustainable development could be more effectively 
integrated, Annex E, Appendix 2, of the decision on the outcomes of the negotia-
tions under Article XXIV:7 of the Agreement on Government Procurement (GPA) 
WTO/GPA/113, 30 March 2012, p. 444. However, as of now, the Work Program 
has not yet produced a final report. WTO, Report of the Committee on Govern-
ment Procurement, 2023, para 4.1.

69 Directive 2014/24/Eu of The European Parliament and of The Council of 
26 February 2014 on Public Procurement, Article 18.

70 UK-EU Cooperation Agreement, Article 276.
71 Ibid., Article 277(2). For the different approaches the EU has advanced in 

expanding the coverage depending on the trade partner, see S. woolcock, Public 
Procurement in EU FTAs, in The First 10 Years after the Treaty of Lisbon, pp. 15 ff.

72 EU-Canada Comprehensive Economic and Trade Agreement, Article 19.4.
73 ivi Article 19.9(6), EU-Colombia, Perù, Ecuador FTA, Article 181(6), EU-

Singapore FTA, Article 9.9(9), EU-Vietnam FTA, Article 9.9(6). All these articles 
replicate Article X:6 WTO GPA.

74 EU-Canada Comprehensive Economic and Trade Agreement, Article 19.9(9), 
EU-Singapore FTA Article 9.9(11). These articles replicate Article XV(5) GPA read 
in conjunction with Article x:9 GPA.
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In both cases the parties allow their procuring entities to “take into 
account environmental, labour and social considerations provided 
that they are not discriminatory”75. The EU-UK Cooperation Agree-
ment clearly states that these concerns can be considered through-
out the procurement procedure76. This allows sustainability crite-
ria to potentially enter both in the technical specification and in the 
evaluation, selection and award phases, strengthening the FTA ca-
pability to foster green and social public procurement. The EU-New 
Zealand FTA also adds that a party may “take appropriate measures 
to ensure compliance with its own and with international environ-
mental, social and labour laws, regulations, obligations and stand-
ards […] provided that they are not discriminatory”77. While the 
change of course is indeed welcomed and serves as an example of 
mainstreaming sustainability beyond the TSDCs, there remains sig-
nificant untapped potential for PPCs to further promote social pro-
curement. These provisions do not bind procuring entities to include 
environmental, labour, and social considerations into their process-
es, leaving untouched the de facto hierarchy among sustainability 
and economic considerations (e.g., lowest-price criterion, most eco-
nomically advantageous criterion). Additionally, the PPCs fails to 
substantiate the consideration amenable to be taken into considera-
tions, but it is repeatedly stated that they cannot be discriminatory, 
without further specifications. This vagueness risks to be self-limit-
ing. For instance, should it be deemed discriminatory if an EU pro-
curing entity includes adherence to the future EU regulatory frame-
work for digital platform workers as a technical specification when 
procuring an online consulting service? Potentially, any sustainabil-
ity technical specification not based on ex-ante accepted standards 
by both parties would be considered discriminatory, because it de 
facto favors the national supplier to the detriment of the foreign 

75 UK-EU Cooperation Agreement, Article 285. EU-New Zealand, Article 
14.2(5)(a).

76 The same clarification does not occur in the EU-New Zealand FTA, 
although it did in the former negotiating draft, similar to the EU-Australia FTA text 
under negotiation, Public Procurement, X(2)(7).

77 EU-New Zealand Fta, Article 14.2(5)(b). Mutatis mutandi, this provision 
is similar to the principles of procurement as set out in Article18(2) of the EU 
Directive on public procurement.
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one78. To enhance the integration of social sustainability considera-
tions within PPCs and effectively operationalize the role of EU FTAs 
in fostering just growth, it would be crucial to take a step forward. 
This involves making the inclusion of such considerations mandato-
ry, outlining their content, and clarify the threshold for a sustainabil-
ity consideration to be discriminatory. 

5.  Concluding remarks

The paper focused on the policy priority of mainstreaming sus-
tainability beyond TSDCs. It sought to operationalize it by selecting 
labour standards as a social sustainable development objective to be 
mainstreamed into DTCs and PPCs. While the implementation is yet 
to be seen and hopefully welcomed in future EU FTAs, this paper 
highlights the potential for its realization. In the DTCs, the absence 
of considering individuals as workers, other than consumers and 
holder of data protection rights, was identified as a gap. The lack 
of explicit provisions for digital workers is an example, especially 
considering the transformative effects of digitalization on jobs. The 
PPCs already incorporate references to sustainable development, 
and the recent developments expanding the focus to include social 
sustainability were viewed positively. However, the paper highlight-
ed the need to make the inclusion of sustainability considerations 
mandatory, to substantiate and define these considerations, and fur-
ther refine the balance between sustainable development and the 
non-discrimination principle. 

In a nutshell, mainstreaming sustainability means making space 
for sustainable development to shape the framework and the param-
eters within which trade should take place, rather than be confined 
to TSDCs. This potential paradigm shift would have indeed several 
positive outcomes. From an EU Trade Policy perspective, it would 
enable the EU FTAs to autonomously foster green and just econom-

78 t. martIn, Sustainability in the Public Procurement Chapters of Third 
Generation Free Trade Agreements of the European Union, Institute of European 
Law Birmingham Law School, 2021, p. 5; Public Procurement in EU FTAs in The 
First 10 Years after the Treaty of Lisbon, p. 244.
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ic growth. From an economic perspective, it is a sign of the grow-
ing recognition and integration of sustainable development within 
the trade governance. From a legal perspective, mainstream sustain-
able development beyond TSDCs supports its ongoing legal value 
recognition. It would mark its departure from being an exception 
or an objective, towards being a principle. As the interaction in the 
PPCs between sustainable development considerations and non-dis-
crimination brings out, this potential paradigm shift will likely en-
tail re-thinking the interplay between sustainable development and 
standard FTAs legal-economic underpinnings. Further legal research 
on re-building this interplay, as well as exploring additional areas in 
the EU FTAs suitable for mainstreaming sustainability, is crucial for 
advancing our understanding of how sustainable development, es-
pecially on its social side, can be integrated more comprehensively 
into EU FTAs.





REMOVING THE BLINDFOLD: AN ANALYSIS OF THE 
PRACTICE OF THE CIVIL SOCIETY MECHANISM IN THE EU 

FTAS IN LIGHT OF THE EU-COLOMBIA FTA EXAMPLE

Felipe Tomazini de Souza

1.  EU-Colombia trade relations and the introduction of the TSD 
chapter1

Until 2012, Colombia, among other Andean Community na-
tions, benefited from preferential access to the European mar-
ket through the General Scheme of Preferences (GSP). This ac-
cess entailed the removal of tariff barriers in an asymmetrical man-
ner, wherein the Andean countries were not obligated to recipro-
cate with similar concessions. However, the introduction of the new 
EU GSP Regulation in 2012 signalled, excluding Bolivia, that they 
would lose this preferential status2. The consequential loss of access 
to the GSP+ arrangement played a pivotal role in the negotiation 
rounds, ultimately resulting in the current Free Trade Agreement 

1 For a complete review of the emergence of the global Europe strategy and the 
change in the trade paradigm promotion, see: b.a.m. arauJo, The EU Deep Trade 
Agenda: Law and Policy, Oxford Studies in European Law, 2016; a.d. caSteleIro, 
The European Union’s Preferential Trade Agreements: Between Convergence and 
Differentiation, Yearbook of European Law, 2023, pp. 1-33; k.n. SoPhIe meunIer, 
The European Union as a conflicted trade power, in Journal of European Public 
Policy, 2006, 13, pp. 906-25. 

2 a.d. caSteleIro, The European Union’s Preferential Trade Agreements: 
Between Convergence and Differentiation, pp. 25-26; G.m. durán, Sustainable 
Development Chapters in EU Free Trade Agreements: Emerging Compliance Is-
sues, in Common Market Law Review, 2020, 57, pp. 1031-68.
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(FTA) between the EU and Colombia. Celebrated under the “new 
generation” arrangement, this trade agreement marks its 10th year 
of provisional application in 2023.

A symbol of this generation of FTAs is the departure from an ap-
proach that considered sustainable development as a policy excep-
tion and trade constraint, often referencing Article XX of GATT. In-
stead, the chosen approach included a dedicated chapter for Trade 
and Sustainable Development (TSD Chapter), aligned with the EU’s 
commitment to promoting sustainable development. While the con-
tent of these chapters is similar across different PTAs, its design is 
improving and follows a tailor-made logic. 

The characteristics and capabilities of the partner country and 
the regulatory cooperation it aims to advance in the environment or 
labour field are relevant to its final text. In the present case, Colom-
bia, as a developing country, faces different challenges than other 
partners, such as Korea, when dealing with a comprehensive trade 
agreement that includes advancements in regulatory cooperation. 
These challenges stem from developing nations’ difficulties meeting 
higher international standards, demanding capacity and resource 
tasks, and a movement that may reduce their comparative advan-
tages3.

In the case of Colombia, which heavily relies on the export of 
primary goods, closely monitoring the TSD chapter implementation 
of the agreement is paramount. The increased trade that comes with 
such agreements can put additional stress on the production of min-
ing and agricultural goods, which, in turn, can exacerbate already 
challenging environmental issues such as deforestation and water 
pollution. Additionally, Colombia faces labour concerns, particu-
larly regarding the high levels of impunity related to labour-related 
crimes, which must be addressed to ensure that labour rights are ad-
equately protected and enforced under the agreement4. 

3 b.a.m. arauJo, The EU Deep Trade Agenda: Law and Policy.
4 euroPean commISSIon, Ex post evaluation of the implementation of the 

Trade Agreement between the EU and its Member States and Colombia, Peru and 
Ecuador, 2022.
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2.  Civil society mechanisms in the EU-Colombia FTA5,6

The TSD chapter introduced Civil Society Mechanisms (CSMs) 
to promote interaction with civil society and aid in monitoring the 
achievement of sustainable development goals through a democrat-
ic and inclusive governance process. As civil society may be the first 
to identify challenges and violations during treaty implementation, 
both mechanisms act as the eyes and ears on the ground, feeding the 
Committees with pertinent information. 

To perform these activities, two categories of CSMs were intro-
duced: Domestic Advisory Groups (DAGs) and Civil Society Forums 
(CSFs). Under the EU-Colombia Free Trade Agreement, DAGs were 
introduced by Article 281, presenting the mechanism as a consulta-
tion group formed by representatives of civil society with the ability 
to “submit opinions and make recommendations on the implemen-
tation of this title”, later limiting the group’s procedure and constitu-
tion to the partner’s domestic law. Additionally, Article 282 presents 
the Civil Society Forums as a mechanism “to carry out a dialogue”.

Drawing a clear line about the real function of each of these mech-
anisms is not as simple as one might think. The treaty text provides a 
simple and strict view of such mechanisms with a clear distinction be-
tween the functions of both mechanisms – one being consultative and 
the other for the promotion of dialogue. However, little is mentioned 
about how these interactions will be conducted and what objectives 
these tools are meant to achieve. As a result, the expectations of civ-
il society7, the studies being conducted on the matter8, and the dis-

5 d. martenS, d. PotJomkIna, J. orbIe, Domestic Advisory Groups in EU 
Trade Agreements - Stuck at the Bottom or Moving up the Ladder?, Friedrich Ebert 
Stiftung, 2020, pp. 1-74.

6 c.d.m.F.t. de Souza, Interview about the 10th year of implementation of 
EU-Colombia FTA - With Colombian DAG Member, 2023.

7 F.t. de Souza, Interview about the 10th year of implementation of EU-
Colombia FTA - With Colombian DAG Member; c. de P.P., d. humanoS, Queja 
contra el gobierno peruano por falta de cumplimiento de sus compromisos laborales 
y ambientales previstos en el acuerdo comercial entre Perú y la Unión Europea, 2017.

8 l. drIeghe, d. PotJomkIna, J. orbIe, J. ShahIn, Participation of Civil Society in 
EU Trade Policy Making: How Inclusive is Inclusion?; d. martenS, d. PotJomkIna, J. 
orbIe, Domestic Advisory Groups In EU Trade Agreements - Stuck at the Bottom or 
Moving up the Ladder?. 
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course produced by the EU Commission9 present different and broad-
er views about the functioning and purpose of these mechanisms.

As an example, while CSFs are designated as a dialogue mecha-
nism in the treaty text, with no stipulated requirements for conduct-
ing these forums with stakeholders and left to the parties’ discretion, 
a broader interpretation would argue for structuring it as a two-way 
dialogue, enhancing relations among the parties, rather than solely 
serving the purpose of instrumental legitimisation or information 
sharing. On the other hand, while the treaty text presents DAGs 
with a broader and more assertive function as an advising mecha-
nism that “may” provide opinions and recommendations, indicating 
a monitoring function over treaty implementation, civil society de-
sires more participation and the ability to influence policy changes10. 

On the other hand, experience has revealed that the functioning 
of CSMs across various agreements has also changed with time. In 
their early years, CSMs were primarily used to instrumentalise and 
legitimise agreements, meaning that meetings were held, but little 
else was accomplished. As time progressed, their ability to function 
as information-sharing and monitoring mechanisms improved, al-
though problems persist and shall be addressed in the following sec-
tions. Nonetheless, some members of CSMs maintain the belief that 
these mechanisms cannot significantly impact policy change11.

Regarding the composition of DAGs, there are typically two dif-
ferent provisions in the various EU FTAs. Some agreements require 
the establishment of new DAGs specifically for the agreement, while 
others allow for using existing mechanisms for civil society interac-
tion. Irrespective of the approach specified in the agreement, two 
DAGs will be formed, one within the civil Society of the Europe-

9 euroPean commISSIon, Tenth meeting of the EU-Andean Civil Society Fo-
rum, 2023; euroPean commISSIon, The power of trade partnerships: together for 
green and just economic growthi, 2022; euroPean commISSIon, Domestic Advisory 
Groups, 2023.

10 aa.vv., The EU-Colombia/Peru/Ecuador Domestic Advisory Group, 2023; 
l. drIeghe, d. PotJomkIna, J. orbIe, J. ShahIn, Participation of Civil Society in 
EU Trade Policy Making: How Inclusive is Inclusion?; euroPean commISSIon, The 
power of trade partnerships: together for green and just economic growth.

11 l. drIeghe, d. PotJomkIna, J. orbIe, J. ShahIn, Participation of Civil Society 
in EU Trade Policy Making: How Inclusive is Inclusion?.
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an Union and the other composed of representatives of the third 
parties involved. Furthermore, DAG’s composition should be bal-
anced and reflect the three pillars of sustainable development12. This 
aimed composition provides a well-rounded and unbiased perspec-
tive on the agreement’s implementation, allowing for meaningful en-
gagement with stakeholders from these critical areas13,14.

In contrast to the DAGs, Civil Society Forums distinguish them-
selves by their open and inclusive nature. CSFs are composed not 
only of government representatives and members of DAGs but also 
include the opportunity for other civil society representatives inter-
ested in monitoring the trade agreement. 

While civil society participation is encouraged and integrated 
into various aspects of compliance monitoring, there is typically no 
formal requirement within trade agreements for the parties to follow 
up on the submissions made by civil society groups. If a violation is 
detected, the only available procedure to address it is for one of the 
State parties to initiate the dispute settlement procedure15.

The following sections delve deeper into the analysis of the Co-
lombian DAG, which is the outcome of an extensive research ef-
fort conducted in Colombia. Despite attempts to reach out to all 
DAG members, only one participant agreed to be interviewed and 
share insights into the current situation of the DAGs. The interview 
revealed a pervasive sense of scepticism and doubt regarding the 
mechanisms, with the interviewee going so far as to label them as 

12 This balanced composition is presented in the discourse of the European 
Commission, however in practice, such inclusive and broad composition has been 
problematic. l. drIeghe, d. PotJomkIna, J. orbIe, J. ShahIn, Participation of Civil 
Society in EU Trade Policy Making: How Inclusive is Inclusion?.

13 euroPean commISSIon, Free trade agreement between the European Union 
and its Member States, of the one part, and the Republic of Korea, 2011. See article 
13.12 and 13.13; euroPean commISSIon Acuerdo comercial multipartes Unión 
Europea – Colombia, Ecuador y Perú viii subcomité de acceso a mercados video 
conferencia Lima, 2021. See Article 281.

14 Five possible constellations can be established among the Civil Society 
Mechanisms of an FTA. J. orbIe, d. martenS, l. van den Putte, Civil society meet-
ings in European Union trade agreements: features, purposes, and evaluation, in 
Centre for the Law of Eu External Relations (Cleer), 2016, 3, pp. 1-48, at pp. 13-15.

15 euroPean commISSIon, Trade Agreement between the European Union and 
its Members States, on the one hand, and Colombia and Peru, on the other hand, 
2010, art. 283.
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an illusion. Both the actual capacity and the underlying motives be-
hind the creation of these mechanisms were questioned during the 
interview. This pessimistic viewpoint is not exclusive to the Colom-
bian Domestic Advisory Group; it was already identified in previous 
studies16. 

2.1.  The devil is in the details: the DAG composition

When we look at the provision presented in the FTA with Korea 
under article 13.12.417, we note that it requires establishing a new 
domestic advisory group for each side. Furthermore, it informs that 
the composition must compromise independent civil society repre-
sentatives with a balanced participation that covers the three pillars 
of sustainable development (labour, environment, and business). In 
its turn, the FTA with Colombia presented the creation of a new 
DAG just as a subsidiary to the possibility of using other already es-
tablished domestic committees or groups, limiting its consultation 
procedures and constitution to domestic law. In addition, the provi-
sion did not specify the need for the participants to be independent, 
which further overshadowed the process of the mechanisms18.

Like a stone cast in a pond, the wording choice in the article pro-
vision caused waves of effects that undermined the practice of the 
partner countries’ mechanisms with criticism and scepticism19. The 

16 D. martenS, d. PotJomkIna, J. orbIe, Domestic Advisory Groups In EU 
Trade Agreements - Stuck at the Bottom or Moving up the Ladder?; cedetrabaJo, 
El TLC de Colombia con la Unión Europea Centro de Estudios del Trabajo, 2021.

17 euroPean commISSIon, Free trade agreement between the European Union 
and its Member States, of the one part, and the Republic of Korea, Article 13.12.4.

18 euroPean commISSIon, Acuerdo comercial multipartes Unión Europea – 
Colombia, Ecuador y Perú viii subcomité de acceso a mercados video conferencia 
Lima, Article 281.

19 g. alarco, a.r. cano, c. caStIllo, e. Fernández, ¿Qué pasó a cinco años 
del TLC entre Perú y la Unión Europea ?, 2018, Red Peruana por una Globalización 
con Equidad; humanoS, Queja contra el gobierno peruano por falta de cumplimien-
to de sus compromisos laborales y ambientales previstos en el acuerdo comercial en-
tre Perú y la Unión Europea; D. martenS, d. PotJomkIna, J. orbIe, Domestic Adviso-
ry Groups In EU Trade Agreements - Stuck at the Bottom or Moving up the Ladder?; 
a. marx, b. leIn, n. brando, The protection of labour rights in trade agreements: 
The case of the EU-Colombia agreement, in Journal of World Trade, 2016, 50, pp. 
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Colombian and Peruvian governments’ obvious choice was to ap-
point existing structures inside their government to perform the role 
of DAGs. This choice proved problematic not only because of the 
lack of independence of the mechanism but also due to the need for 
more transparency in the composition and participation of group20. 

In the years following the agreement’s implementation, prob-
lems with the provided structure started to emerge, reaching the 
point where the Peruvian civil society established its own unofficial 
domestic advisory group, also known as Shadow-DAG21. This un-
official mechanism got the attention of the EU Commission, which 
pressured Peru to implement the DAGs transparently. Although 
changes were made, the structure was still based on governmental 
institutions. On what concerns Colombia, due to the same critics 
and pressures, in 2017, the government decided to create an ad-hoc 
mechanism on the mould of the EU, in other words, with an inde-
pendent and balanced composition22.

587-610; J. harrISon, m. barbu, a. SmIth, J. orbIe, b. rIchardSon, a. marx, F.c. 
ebert, l. camPlIng, d. martenS, From the Trenches Labour Standards Provisions 
in EU Free Trade Agreements: Reflections on the European Commission’s Reform 
Agenda, in World Trade Review, 2019, pp. 1-23; cedetrabaJo, El TLC de Co-
lombia con la Unión Europea Centro de Estudios del Trabajo, 2021.

20 D. martenS, d. PotJomkIna, J. orbIe, Domestic Advisory Groups in EU 
Trade Agreements - Stuck at the Bottom or Moving up the Ladder?; I. alexovIčová, 
d. PrévoSt, Mind the compliance gap: managing trustworthy partnerships for 
sustainable development in the European Union’s free trade agreements, in 
International Journal of Public Law and Policy, 2019, 6, 236.

21 D. martenS, d. PotJomkIna, J. orbIe, Domestic Advisory Groups in EU 
Trade Agreements - Stuck at the Bottom or Moving up the Ladder?; D. humanoS, 
Queja contra el gobierno peruano por falta de cumplimiento de sus compromisos 
laborales y ambientales previstos en el acuerdo comercial entre perú y la unión 
europea; g.a. toSonI, c.c. garcía, TLC UE, Perú, Colombia y Ecuador: Dónde 
estamos y hacia dónde vamos?, 2018, Red Peruana por una Globalización con 
Equidad.

22 g. alarco, a.r. cano, c. caStIllo, e. Fernández, ¿Qué pasó a cinco años 
del TLC entre Perú y la Unión Europea ?; euroPean commISSIon, Ex post evaluation 
of the implementation of the Trade Agreement between the EU and its Member 
States and Colombia, Peru and Ecuador; D. humanoS, Queja contra el gobierno 
peruano por falta de cumplimiento de sus compromisos laborales y ambientales 
previstos en el acuerdo comercial entre Perú y la Unión Europea; D. humanoS, 
Queja contra el gobierno peruano por falta de cumplimiento de sus compromisos 
laborales y ambientales previstos en el acuerdo comercial entre Perú y la Unión 
Europea.
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As of the time of this publication, the composition of the DAGs 
remains precarious and does not cover all pillars of sustainable de-
velopment. For a State such as Colombia, renowned for having the 
second-highest biodiversity in the world and heavily reliant on pri-
mary products, the ongoing absence of an environmental NGO in 
the DAG’s composition after a decade of the agreement’s applica-
tion is a serious concern23.

Answering open questions about the composition and work at 
the Colombian DAG, the DAG member commented on what he saw 
as why environmental NGOs did not participate. He explained that 
there needs to be more interest and capacity among environmental 
NGOs in understanding the nature of an FTA and its potential im-
pacts. As a result of the lack of environmental representation in the 
DAG, such concerns are often treated as a subsidiary priority relat-
ed to the other pillars of sustainable development24. 

It has been shown that Colombia’s Domestic Advisory Group 
(DAG) needs to be balanced. Although the European model has 
been used as a guide, the current composition still needs the par-
ticipation of environmental NGOs. The absence of environmental 
representatives makes the mechanism ineffective as environmental 
concerns will only be addressed as a secondary concern to the pillars 
of labour and business. If the EU’s managerial approach to promot-
ing compliance with sustainable goals is to succeed, rebalancing the 
composition of Colombian DAGs is a crucial point that requires at-

23 According to the contact point of Colombia the current composition of the 
Colombian-DAG is formed by: Central General del Trabajo (CTG), Central Unita-
ria de Trabajadores de Colombia (CUT), Confederación de Trabajadores de Colom-
bia (CTC); Asociación Nacional de Empresarios (ANDI), Asociación Colombiana 
de Fabricantes de Autopartes (ACOLFA), Asociación Colombiana de las Micro, 
Pequeñas, y Medianas Empresas (ACOPI); Centro de Estudios del Trabajo (cede-
trabaJo), Instituto Nacional de Estudios Sociales, Formación para la Vida y el 
Trabajo – INES, CODHES (Consultoría para los Derechos Humanos y el Desplaza-
miento). mIncIt and dIreccIón de relacIoneS comercIaleS, Informaciones sobre 
la Realización de la sesión con la Sociedad Civil y Publico en General Y Sesiones 
del Subcomité de Comercio y Desarrollo Sostenible (2023).

24 a. marx, b. leIn, n. brando, The Protection of Labour Rights in Trade 
Agreements: The case of the EU-Colombia Agreement; D. martenS, d. PotJomkIna, 
J. orbIe, Domestic Advisory Groups In EU Trade Agreements - Stuck at the Bottom 
or Moving up the Ladder?.
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tention. Failure to address this issue directly affects the capability of 
monitoring the environmental commitments with Colombia, weak-
ening and undermining the public’s trust in the mechanism.

2.2.  The continued lack of logistical and financial support

A significant issue that hampers the effectiveness of the Colom-
bian DAG is the lack of logistical and financial support. According 
to the interviewee, the shortage of funds poses a significant obstacle 
to conducting independent research to monitor the agreement. Con-
sequently, Colombian-DAG work is primarily carried out voluntarily 
during members’ free time25.

This situation underscores an apparent disparity between the 
two sides of the agreement. Notably, the EU’s DAG exhibits a bal-
anced representation of independent participants, a practice consist-
ently upheld with implementing each new deal and available finan-
cial and logistical support26. These features enable them to operate 
more effectively compared to the work done in partner countries. 
The availability of resources is to be improved according to the new 
communication from the Commission that will be addressed later27.

The Colombian government’s lack of interest and commitment 
in financially and logistically supporting the Domestic Advisory 
Groups generates in the DAG members the perception that they 
are just a tool to legitimise the liberal goals sought by the expansion 
of trade28. As the Colombian government’s availability of resources 

25 F.t. de Souza, Interview about the 10th year of implementation of EU-
Colombia FTA - With Colombian DAG Member.

26 EU DAGs can access funding for logistical and financial support through 
the EESC, and an increase in the available resources is on the table with the latest 
communication from the EU Commission, The power of trade partnerships: together 
for green and just economic growth. eeSc, a. mazzola, The role of Domestic 
Advisory Groups in monitoring the implementation of Free Trade Agreements 
(2018); D. martenS, d. PotJomkIna, J. orbIe, Domestic Advisory Groups in EU Trade 
Agreements - Stuck at the Bottom or Moving up the Ladder?; euroPean commISSIon, 
The power of trade partnerships: together for green and just economic growth.

27 euroPean commISSIon, Domestic Advisory Groups.
28 F.t. de Souza, Interview about the 10th year of implementation of EU-

Colombia FTA - With Colombian DAG Member; J. orbIe, d. martenS, l. van 
den Putte, Civil Society Meetings in European Union Trade Agreements: Features, 
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may be one of the reasons why support is not provided, such an is-
sue could be addressed in future meetings with the civil society un-
der the open forum arrangement discussing a possible alternative 
solution to overcome this challenge. 

2.3.  The Civil Society Forum: a one-side dialogue

The Civil Society Forum operates through an annual meeting 
under Article 282 of the agreement that involves the sub-commit-
tee on sustainable development and the DAGs and is open to civil 
society participation. These meetings follow the rotational character 
of the committee’s rule of procedure, taking place in each partner’s 
capital every three years. As of today, ten meetings have been con-
ducted, occurring annually since the provisional application of the 
treaty. While the initial meetings were held in person, a forced shift 
due to the COVID-19 pandemic led to subsequent meetings, start-
ing from the 6th of 2019, to be conducted through videoconferenc-
es. The following meetings have all adopted a hybrid mode, combin-
ing in-person and virtual participation29. 

A primary critique of this model pertains to the rotational char-
acter and the absence of virtual participation in the initial years. The 
adequacy of hosting only one annual meeting to foster meaningful 
dialogue within civil society is questionable, particularly in under-
developed countries facing multiple challenges concerning labour 
and environmental regulation. While virtual participation can re-
duce logistical costs for civil society, the quality of dialogue may not 
match that of in-person meetings.

Moreover, an examination of published agendas reveals that on-
ly a few hours per day are allocated to the forum, potentially discour-
aging participation, especially for individuals not situated where the 
meeting is held. In other words, the sessions are open to the public, 
and the participation has been facilitated in recent years by including 
virtual participation. However, the quality, frequency and quantity 

Purposes, and Evaluation; a. marx, b. leIn, n. brando, The Protection of Labour 
Rights in Trade Agreements: The Case of the EU-Colombia Agreement.

29 Andean Community - Civil Society Forum (2023).
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of hours allocated don’t fit a broader two-way dialogue model that 
allows information exchange among the participants. The current 
arrangement can only function as a structure to legitimise the trea-
ty or, at maximum, a top-down information-sharing platform where 
governments present information but do not accept feedback. Such 
a mechanism should aim for more, as the openness of such forums 
and the dialogue it can produce can bring different points of view 
that are not represented under the limited DAGs composition30. 

A potential improvement could involve conducting additional 
meetings with national coverage in each party before the central 
interstate Civil Society Forum. This arrangement would give civil 
society groups more opportunities to engage in dialogue concern-
ing implementation issues specific to their respective contexts and 
challenges. In cases where the parties can’t attend the main inter-
state forum, the insights and discussions from these national dia-
logues could then be transmitted by the national DAGs, enhancing 
the depth and relevance of talks on a broader scale.

Regarding the event organisation, criticism is directed at the 
need for more event promotion and the delayed release of informa-
tion regarding the meeting schedule. Many times, details about the 
location and time were made available only in the week leading up 
to the event, which hindered active participation in the forum for 
two reasons. Initially, logistical challenges emerge, particularly con-
cerning making travel arrangements on short notice. Secondly, the 
lack of adequate lead time makes preparing comprehensive studies 
for presentation and discussion impractical. Additionally, according 
to the interviewed DAG member, the meetings often serve more as 
a presentation of the general achievements of the Colombian gov-
ernment rather than directly addressing the implications of the trade 
agreement with the EU31.

Despite some improvements noted by the European Economic 
and Social Committee (EESC), there remains ample room for en-
hancement, particularly concerning transparency and accountabili-

30 l. drIeghe, d. PotJomkIna, J. orbIe, J. ShahIn, Participation of Civil Society 
in EU Trade Policy Making: How Inclusive is Inclusion?.

31 D. martenS, d. PotJomkIna, J. orbIe, Domestic Advisory Groups In EU 
Trade Agreements - Stuck at the Bottom or Moving up the Ladder?.
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ty. Improvements in accountability are fundamental and should be 
prioritised, enabling a two-way dialogue where the issues raised by 
civil society receive proper feedback32.

2.4.  The DAG-to-DAG meeting: an opportunity

A potential constellation for the civil society mechanism involves 
fostering cooperation between the mechanisms established on both 
sides of the agreement. Although an initial proposal for organising 
DAG-to-DAG meetings, put forth by the Andean participants and 
the EESC, was initially rejected based on the agreement’s provisions, 
persistence by the EU DAGs and their counterparts has paved the 
way for this possibility. Notably, the outcomes of these DAG-to-DAG 
meetings are later submitted to the authorities overseeing the agree-
ment, representing a promising avenue for enhanced dialogue and 
cooperation between civil society stakeholders from both sides33.

The practice of such a constellation has already proven to be 
fruitful. Concerns regarding labour conditions were raised in DAG-
to-DAG meetings facilitated by the agreement with Korea. This re-
sulted in the submission of two letters (in 2014 and 201634) from 
the EU-DAG to the EU’s trade commissioner, urging action on the 
issue. In 2017, the EU Parliament took additional steps by adopting 
a resolution that mandated the Commission to initiate formal con-
sultations35. DAGs were the first to highlight implementation issues 
with the agreement with Korea, which later led to the dispute settle-
ment. The communication among DAGs and the revised Single-En-
try Point Regulation, to be addressed in the next section, presents an 

32 e.e., S. commIttee, Evaluation of the role of civil society in the participation 
structures under the European Union/Colombia/Peru/Ecuador Agreement, 2020.

33 euroPean commIttee, Evaluation of the role of civil society in the partici-
pation structures under the European Union/Colombia/Peru/Ecuador Agreement, 
p. 10.11.

34 EPSU, EU Domestic Advisory Group (DAG) calls on European Commission 
to open labour consultations on trade union rights pursuant to the EU-Korea FTA, 
2016; Cecilia Malmstrom Letter to the DAGs, 2017.

35 euroPean ParlIament, Resolution of 18 May 2017 on the implementation 
of the Free Trade Agreement between the European Union and the Republic of 
Korea, 2017.
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opportunity for EU DAGs to represent the concerns of their coun-
terparts in third countries36.

It has been found that the discussions held in EU-DAGs most-
ly revolve around environmental and labour issues, whereas third 
countries mainly focus on business-related matters. The interest in 
EU-DAGs over environmental issues presents an opportunity for 
the Colombian DAGs to communicate with their European counter-
parts and leverage this relationship to access the resources and sup-
port required to monitor the treaty’s implementation of labour and 
environmental commitments better. By collaborating and conduct-
ing joint research, they can have a stronger voice. However, ensur-
ing that this exchange and the research development do not create 
another top-down relationship is essential.

3.  On transparency

Transparency among partners in regulatory treaties is crucial for 
compliance, as it ensures that the partner country is committed to its 
international law obligations, aids in decision-making processes and 
acts as a deterrent against possible non-compliance37. The same rea-
soning can be applied to the more informal arrangements with civil 
society under the EU FTA, representing a departure from tradition-
al conceptions of international law based solely on the interaction 
among States38. Crafted to facilitate communication with civil soci-
ety and assist in monitoring the agreement’s implementation, Civil 
Society Mechanisms require a well-established and transparent pro-
cess, along with the availability and accessibility of relevant data, to 
operate effectively.

As identified in the preceding sections, shortcomings in trans-
parency can be highlighted. Regarding the process, it was evident 

36 e.-k.d.a.g.t. JenkInS, Serious Violations of Chapter 13 of the EU-Korea 
FTA.

37 a. chayeS, a.h. chayeS, The New Sovereignty: Compliance with Interna-
tional Regulatory Agreements, Harvard University Press, 1995; a.-m. Slaughter, 
A New World Order, Princeton University Press, 2004.

38 A.-M. Slaughter, A New World Order.
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that the lack of a more detailed operation in the treaty text and 
the absence of established guidelines for the CSMs’ operation cre-
ate myriad experiences in the different EU FTAs arrangements. For 
example, while identifying participants from EU DAGs is relatively 
straightforward, identifying their Colombian counterparts required 
a right of petition addressed to the contact point39. 

Another challenge regarding transparency is evident in the lim-
ited availability of relevant data despite the introduction of a unified 
website by the EU40. The website aims to provide access to reports 
produced by the treaty’s institutional bodies, including specialised 
committees; however, the information’s availability is still precari-
ous, and many reports remain undisclosed. Accessing reports from 
DAGs and Civil Society Meetings is even more challenging, with 
very little data available. The restricted access to reports and the 
divergent experiences of the two sides of the Domestic Advisory 
Groups create barriers to their monitoring role. These obstacles hin-
der their ability to prepare for meetings and impede effective com-
munication among CSMs and the broader civil society, ultimately 
compromising the quality of the dialogue.

If we define transparency as the provision of knowledge and in-
formation related to the policies, activities, and any matter that can 
influence the regime established by a trade agreement, it becomes ev-
ident that the current experience of the CSMs of the EU FTAs is not 
developed enough to guarantee an efficient mechanism’s operation41.

4.  Trying to close the gap: the power of trade partnerships commu-
nication

In June 2022, the European Commission unveiled its new com-
munication on trade and sustainable development, titled The Pow-

39 MINCIT and Dirección de Relaciones Comerciales, Informaciones sobre la 
Realización de la sesión con la Sociedad Civil y Publico en General Y Sesiones del 
Subcomité de Comercio y Desarrollo Sostenible.

40 euroPean commISSIon, Trade Relations, negotiations, and agreements - 
Andean Community, 2023.

41 a. chayeS, a.h. chayeS, The New Sovereignty: Compliance with Interna-
tional Regulatory Agreements, Harvard University Press, 1995.
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er of Trade Partnerships: Together for Green and Just Economic 
Growth42. This communication is a response to the comprehensive 
review of the strengthening of trade agreements conducted in 2021, 
which resulted in formulating a set of six policy priorities. Notably, 
one of these priorities is the role of civil society. What distinguishes 
this new communication is the introduction of sanctions as a policy 
goal for the first time. The study will now focus on the proposed pol-
icy goals outlined in the communication that intersect with the civil 
society mechanism operation.

The first three policy priorities outlined in the new communica-
tion address the agreement in a broader sense and have only an in-
direct effect on the CSMs. These priorities include (1) the need to 
be more proactive in the cooperation with partners, (2) stepping up 
the country-specific approach, and (3) mainstreaming sustainability 
beyond the TSD chapter of the trade agreements. All priorities are 
aligned with a cooperative approach that strengthens the commitment 
to sustainable development through various means, including incen-
tives, capacity building, technical assistance, and financial support. 

An illustrative example is the case of deforestation in Colombia, 
where the latest available report on the issue dates to 2021 and of-
fers only a superficial overview of the country’s environmental sit-
uation. To gain a deeper understanding, inquiries were made to the 
Instituto de Hidrología, Meteorología y Estudios Ambientales (IDE-
AM) through a right of petition43. The aim was to determine wheth-
er the products primarily exported were linked to the regions experi-
encing deforestation expansion. In response, IDEAM conveyed that 
they cannot currently conduct systematic, periodic, and consistent 
calculations of deforestation. This situation underscores the signifi-
cance of bolstering the partner’s capability to conduct more compre-
hensive and regular assessments to monitor the environmental as-
pects of trade agreements effectively. Thus, enhancing the partner’s 
capacity is vital for effectively implementing trade agreements. 

42 euroPean commISSIon, The power of trade partnerships: together for green 
and just economic growth.

43 mInISterIo de ambIente y deSarrollo SoStenIble, Solicitud de información 
sobre el documento Sistema de Monitoreo de Bosques y Carbono, año 2021 - 
Respuesta a radicados 20239050018984 y 20239910019084, 2023.
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Furthermore, it recognises that sustainable development should 
be understood in a broader context and extend its influence beyond 
the confines of the Trade and Sustainable Development chapter, 
reaching other parts of the agreement and aligning with the pres-
ent practice under EU FTA’s litigation. Specifically, it resonates with 
the cases of the EU-Ukraine wood ban and EU-SADC poultry safe-
guards44, where sustainable development aspects of the agreements 
permeated the panel’s interpretation and reasoning. Furthermore, 
it acknowledges the role of civil society in monitoring new road-
maps to be established, underscoring the significance of their par-
ticipation. 

The two following policies of communication have a direct im-
pact on civil society mechanisms. Firstly, the communication ad-
dresses the “collective monitoring of the implementation of TSD 
Commitments”, calling, among other action points, for a more deci-
sive role and encouraging the parties to engage with the civil society 
mechanisms created through structural and material contributions. 
It projects a more proactive role of the EU Delegations in partner 
countries that shall interact with government officials, other local 
stakeholders, and the partner’s DAG. 

The most notable novelty introduced by the communication is 
the revision of the operating guidelines for the Single-Entry Point 
(SEP) Regulation. This contact point formalises complaints from 
EU stakeholders regarding alleged violations of the Trade and Sus-
tainable Development (TSD) Commitments. The revision explicit-
ly acknowledges the ability of EU DAGs to submit collective com-
plaints and represent entities in partner countries. The specific time-
frames for feedback to the complaining party represent a significant 
improvement in accountability and offer a valuable opportunity to 
improve the effectiveness of DAGs, ensuring their voices are heard. 
Furthermore, it can potentially replicate, in a structured and effec-
tive manner, the interaction among DAGs before the adjudication 
that led to the Korea Labour Commitments case. 

44 EuroPean commISSIon, Ukraine wood export ban, 2020; euroPean commIS-
SIon, Southern African Customs Union poultry safeguards, 2022.
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Under the policy “Reinforcing the role of civil society”, a call for 
enhancements is made, urging increased dedicated events and inter-
action between the EU and third-party counterparts. While there is a 
commitment to providing financial and logistical support, it is note-
worthy that this support is limited to the EU. Once again, what be-
comes apparent is an imbalance in the work and operation dynamics 
between both sides of the coin. While the EU seeks to strengthen its 
CSMs on the partner’s side, especially in developing countries like 
Colombia, CSMs remain struggling to access logistical and financial 
support. 

Several improvements can be identified from the introduction 
of the CSMs to the current practice. However, much work is still 
needed to enable these mechanisms to play a more critical and in-
fluential role. While there is considerable potential, the successful 
implementation and the results from the new communication re-
main to be seen. The evolving role and the revision of the SEP may 
demonstrate in the future that DAGs are not as ineffective as one 
might have thought initially.

5.  Conclusions

The study underscores significant disparities in the experience 
of civil society mechanisms created under the EU-Colombia Free 
Trade Agreement. This distinction reflects the different challenges 
of a developed and underdeveloped country. The most recent com-
munication from the EU Commission aims at improvements and ad-
justments for the EU Domestic Advisory Groups. 

Although these enhancements shall be stimulated, followed, 
and, as far as possible, replicated by the partner countries, they al-
so reinforce the development gap among the players. While one side 
benefits from increasing support financially and logistically, the Co-
lombian experience shows that Civil Society’s trust and engagement 
must be reconquered by a series of steps yet to be implemented. As-
pects such as the composition of the Domestic Advisory Groups, 
transparency concerning its selection and, most importantly, the in-
clusion of specialised environmental NGOs are crucial. Budgetary 
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constraints in the government may justify the lack of financial and 
logistical support, but alternative funding should be explored in-
depth and transparently with civil society. 

Regarding Civil Society Forum meetings, improvements should 
focus on fostering a two-way dialogue. Stakeholders must receive 
advance notice of meeting dates for proper logistical and research 
planning. Implementing additional meetings held in each party’s 
capital could be a valuable addition to enhancing the treaty dialogue 
with civil society.

DAG-to-DAG meetings between the EU and partner countries 
have proven efficient for bringing civil society concerns to the agen-
da. Even when formal procedures, such as the Single-Entry Point, 
were unavailable, informal meetings in Korea and Peru among civ-
il society representatives overcame the barriers, demonstrating that, 
despite having a limited role, Civil Society Mechanisms can effec-
tively exercise their monitoring function.

While improvements are occurring gradually, the communica-
tion shift towards sanctions appears to be a hasty attempt at a quick 
solution, drawing on mistaken analogies to the domestic system. 
The idea of penalising one individual country seems rather puni-
tive for those who are still in search of development and struggle to 
reach higher regulatory standards. Cooperation must be the answer, 
and Civil Society Mechanisms present a promising opportunity to 
exert pressure over compliance.



WOMEN PROVISIONS IN THE NEW GENERATION OF EU 
TRADE AGREEMENTS

Klarissa Martins Sckayer Abicalam

1.  Introduction

As enshrined in Article 2 of the Treaty of the European Union 
(TEU)1, equality between men and women is a core value and over-
arching principle of the EU legal order, that according to Article 8 
of the Treaty on the Functioning of the European Union2 shall be 
addressed to all EU activities, and so to the EU’s external action3, 
which comprises the Common Commercial Policy (CCP) or sim-
ply trade policy. According to Article 207, para. 1, TFEU, the CCP 
“shall be conducted in the context of the principles and objectives 
of the Union’s external action” comprehending, inter alia, the safe-
guard of EU’s values and fundamental interests, the protection of 
human rights and promotion of sustainable development.

1 Consolidated Version of the Treaty on European Union, Official Journal of 
the European Union, C 326/13, 26.10.2012 [hereinafter TEU]. In fact, the EU’s 
concern with gender equality has been present in an incipient form since the Treaty 
of Rome, which included “the principle that men and women should receive equal 
pay for equal work”, as a way of equalizing production costs across the single mar-
ket. See Article 199 of the Treaty Establishing the European Community (Consoli-
dated Version 2002), Rome Treaty, 25 March 1957, OJ C 325, 24.12.2002, pp. 33-
184 [hereinafter “Treaty of Rome”].

2 Consolidated version of the Treaty on the Functioning of the European 
Union [2012] OJ C 326, pp. 1-390 [hereinafter TFEU].

3 Articles 3 (5) and 21 (1), TEU.
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The Treaty of Lisbon considerably expanded the scope of the 
CCP to expressly include trade in services, the commercial aspects of 
intellectual property and foreign direct investment4. In Opinion 2/15 
related to the exclusive competence of the EU for concluding the then 
draft EU-Singapore Free Trade Agreement, the Court of Justice of 
the European Union clarified two very important points, i.e., that the 
commitments related to foreign indirect foreign investment5 fall with-
in the shared competences between the EU and the Members States6, 
and that the objective of sustainable development is an integral part 
of the CCP7, and so referral to international instruments related to 
the protection of labour and environmental rights made by the parties 
are part of the CCP8 and thus are within the exclusive competence of 
the Union9. Henceforth, mainstreaming equality between women and 
men in the international trade agreements negotiated by the EU can 
be doubly justified: when it makes trade liberalisation subject to the 
condition that the Parties will comply with their international wom-
en’s rights obligations – as it has been done with regards to the so-
cial protection of workers and environmental protection in the new 
generation of EU trade agreements – and as way to promote sustain-

4 For a complete commentary on the enlargement of the CCP after the Treaty 
of Lisbon, see m. hanh, g. van der loo (eds.), Law and Practice of the Common 
Commercial Policy: The First 10 Years after the Treaty of Lisbon, Studies in EU 
External Relations, Vol. 18, Brill, 2020.

5 The EU competence to sign and conclude alone Free Trade Agreements of 
new generation was clarified by the European Court of Justice in the Opinion 2/15 
of the Court of Justice issued on 16 May 2017 ECLI:EU:C:2017:376 [hereinafter 
Opinion 2/15 Singapore Free Trade Agreement]. Commenting on the Opinion, see 
m. cremona, Shaping EU Trade Policy Post-Lisbon: Opinion 2/15 of 16 May 2017 
in European Constitutional Law Review, 2018, 14.1, pp. 231-260.

6 Opinion 2/15 Singapore Free Trade Agreement, para. 136-144.
7 Opinion 2/15 Singapore Free Trade Agreement, para. 147.
8 However, the Court highlighted that those commitments should not have 

the intention “to harmonise the labour or environment standards of the Parties”, 
but to “recognise their mutual right to establish their own levels of environmental 
and social protection, and to adopt or modify accordingly their relevant laws and 
policies, consistent with their international commitments in those fields”. Other-
wise, as a social or environmental policy, it would fall within the shared competenc-
es between the EU and its Member States. See Opinion 2/15 Singapore Free Trade 
Agreement, para. 165-166.

9 Art. 3 (e), TFEU.
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able development10, once the objective of women empowerment is 
comprised in the social aspect of sustainable development, and since 
2015 it is set up in the fifth of the seventeen goals of the UN’s 2030 
Agenda11, strongly endorsed and promoted by the Union12. 

This chapter examines the evolution of provisions related to 
women in the new generation of EU trade agreements, here called 
“women-related” provisions, starting with a brief definition of the 
concept and identifying the EU and international soft law instru-
ments that have been crucial to their development. It then makes an 
overview on the evolution of the women-related provisions in the 
new generation of EU trade agreements starting with the EU-South 
Korea FTA, to the so-called last generation ones, with reference to 
the trade agreements concluded by the EU with New Zealand, Chile 
(this one not yet ratified at the time of writing) and Kenya, taking 
into account the place of the provisions, their structure, content and 
the dispute settlement mechanism available to resolve possible dis-
putes arising from them. The chapter concludes with an outlook on 
the women-related provisions provided for in the last generation of 
EU trade agreement and highlights important aspects the EU should 
not overlook when drafting and negotiating new provisions related 
to women in its trade agreements. 

2.  Women-related provisions in the new generation of EU trade 
agreements

The new generation of EU trade agreements13, – which include 
a Trade and Sustainable Development chapter on standards cov-

10 See b. vIrgInIe, Sustainable Development in International Law: Nature 
and Operation of an Evolutive Legal Norm, in European Journal of International 
Law, 23(2), pp. 377-401.

11 United Nations General Assembly Resolution of 25 September 2015, Trans-
forming Our World: the 2030 Agenda for Sustainable Development, A/RES/70/1 
[hereinafter UN SDGs 2030 Agenda].

12 euroPean commISSIon, EU approach to SDGs implementation, https://
commission.europa.eu/strategy-and-policy/sustainable-development-goals/eu-
approach-sdgs-implementation_en (accessed on 10.11.2024).

13 The term trade agreement in this chapter comprehends Free Trade Agree-
ment (FTAs) and Economic Partnership Agreements (EPAs). On the characteristics 
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ering non-trade values such as environmental protection, the fight 
against climate change, the protection of human and labour rights, 
the promotion of social welfare and inclusiveness, transparency and 
the participation of civil society – have so far not included explicit 
provisions related to women. These kind of provisions, that are here 
named “women-related”14 provisions, make reference to the exclu-
sive attributes of the female sex or gender, as “women”, “girl”, “ma-
ternity”, “mother”, “pregnancy”, or to the international instruments 
addressed to promote women’s rights, as Convention on the Elimi-
nation of all Forms of Discrimination Against Women (CEDAW)15, 
the Beijing Declaration and Platform for Action (BDPA)16, the 5th 
SDG of the UN 2030 Agenda17, and the International Labor Organ-
ization (ILO) Conventions that address significant commitments to 
ensure women’s rights and non-discrimination based on sex in the 
labour relations, as the Conventions n. 100 (Equal Remuneration 
Convention)18, n. 111 (Discrimination in Employment and Occupa-
tion Convention)19, n. 156 (Convention concerning Equal Opportu-
nities and Equal Treatment for Men and Women Workers: Workers 
with Family Responsibilities)20, n. 183 (Maternity Protection Con-

and types of EU Trade Agreements as classified by the Council of the European Un-
ion, see EU Trade Agreements, Available at: https://www.consilium.europa.eu/en/
policies/trade-agreements/ (accessed on 10.11.2024).

14 The majority of the doctrine applies the term “gender-related” provisions 
to describe provisions related to the object of gender equality and women empow-
erment in trade agreements. See for example: J.a. monteIro, Gender Related Provi-
sions in Regional Trade Agreements, WTO Staff Working Paper ERSD-2021-8 24, 
February 2021. Taking into account the abstract and continuously evolving defini-
tion of gender in social sciences, the author of this chapter uses the term “wom-
en-related” to analyse the provisions addressed to a specific and concrete category 
of legal subjects: women.

15 Convention on the Elimination of all Forms of Discrimination Against 
Women, G.A. res. 34/180, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. 
A/34/46, entered into force Sept. 3, 1981.

16 Report of the Fourth World Conference on Women, Beijin, Chapter I, 4-15, 
September 1995, A/CONF.177/20/Rev.1

17 See footnote 11.
18 ILO Equal Remuneration Convention (n. 100). Adopted on 29 June 1951 

[entry into force 23 May 1953]. 
19 ILO, Discrimination (Employment and Occupation) Convention (n. 111). 

Adopted on 25 June 1958 [Entry into force 15 June 1960].
20 ILO, Workers with Family Responsibilities Convention (n. 156). Adopted 

on 23 June 1981 [Entry into force 11 August 1983].
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vention)21, and more recently the Convention n. 190 (elimination 
of violence and harassment in the world of work)22, since women 
are the main group to suffer sexual harassment and violence in the 
workplace, especially young immigrant ones23.

In fact, in the EU FTAs, the quantity and quality of explicit 
women-related provisions has been low and limited to non-discrim-
ination in labour relations. Since the EU-South Korea FTA24, con-
sidered the first new generation of an EU FTA (2011)25, the term 
“women” when it appears, is only in general terms within the TSD 
chapter in relation to commitments to multilateral labour standards 
and agreements “The Parties reaffirm the commitment, under the 
2006 Ministerial Declaration of the UN Economic and Social Coun-
cil on Full Employment and Decent Work, to recognising full and 
productive employment and decent work for all as a key element of 
sustainable development for all countries and as a priority objective 
of international cooperation and to promoting the development of 
international trade in a way that is conducive to full and productive 
employment and decent work for all, including men, women and 
young people”26. In addition, article 13.4.3 of the EU-South Korea 
FTA, the parties commit to respecting, promoting and realising, in 
their laws and practices, the principles concerning the fundamen-
tal rights, including the “elimination of discrimination in respect of 
employment and occupation”. The last paragraph of the same arti-

21 ILO, Maternity Protection Convention (n. 183). Adopted on 15 June 2000 
[Entry into force 07 February 2002].

22 ILO, Elimination of violence and harassment in the world of work (n. 190) 
Adopted on 21 June 2019 [Entry into force 25 June 2021].

23 See Experiences of Violence and Harassment at work: A Global First 
Survey, Geneva, ILO, 2022, p. 8, p. 46, https://doi.org/10.54394/IOAX8567.

24 Official Journal of the European Union, Free trade agreement between the 
European Union and its Member States, of the one part, and the Republic of Korea, 
of the other part, 14 May 2011, L127/6 [hereinafter EU-South Korea FTA].

25 Before the EU-South Korea, the EU concluded an EPA with the 
CARIFORUM countries, including social and environmental clauses and providing 
for provisions related to sustainable development in its Trade Partnership for 
Sustainable Development (Part I). However, the agreement does not technically 
qualify as a “new generation” EU trade agreement. On the matter, see b. cooreman, 
g. van calSter, Trade and Sustainable Development Post-Lisbon, in Law and 
Practice of the Common Commercial Policy the First 10 Years after the Treaty of 
Lisbon, see footnote 4, pp. 192-196.

26 Article 13.4.2 and Annex 13 of the EU-South Korea FTA. 
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cle states that “The Parties will make continued and sustained ef-
forts towards ratifying the fundamental ILO Conventions as well as 
the other Conventions that are classified as “up-to-date” by the ILO 
“comprising so the ILO Conventions n. 100 (Equal Remuneration 
Convention)27 and n. 111 (Discrimination in Employment and Oc-
cupation Convention)28,29. It is noteworthy to highlight that the in-
terpretation of Article 13.4.3 in the EU-South Korea FTA was sub-
ject to a Panel of Experts under the dispute settlement mechanism 
provided for by the TSD chapter, after the unsuccessful consulta-
tions requested by the EU30. On that occasion, the Panel concluded 
that the labour commitments made by the parties under the agree-
ment were not limited to trade-related aspects of labour31, and that 
the commitment made under Article 13.4.3 created to the parties a 
legal obligation to “make continued and sustained efforts” to ratify 
the ILO fundamental conventions, but with a certain leeway in se-
lecting specific ways of making such required efforts32.

The same approach related to women-related provisions limited 
to commitments to the fundamental principles of the ILO was adopt-
ed in the EU and Japan’s Economic Partnership Agreement33 signed 
on 17 July 2018 and in force since February 2019; in the EU-Singa-
pore FTA with negotiations concluded on 19 October 2018 and in 
force from 21 November 201934; in the EU-Vietnam FTA35, signed 

27 See footnote 17.
28 See footnote 18.
29 The list with the up-to-date fundamental ILO Conventions is available 

at the ILO official website in Fundamental Instruments at: https://www.ilo.org/
international-labour-standards/conventions-protocols-and-recommendations 
(accessed on 10.10.2024). 

30 Republic of Korea – compliance with obligations under Chapter 13 of the 
EU – Korea Free Trade Agreement, Request for Consultations by the European 
Union, Brussels, 17 December 2018.

31 Panel of Experts Proceeding Constituted under Article 13.15 of the EU-
Korea Free Trade Agreement (Korea – Labour Commitments), Report of the Panel 
of Experts, 20 January 2021, par. 63. 

32 Panel Report, Korea – Labour Commitments, para. 269, 274.
33 Agreement between the European Union and Japan for an Economic Part-

nership, in Official Journal of the European Union, 27 December 2018, L 330/3 
[EU-Japan FTA].

34 Article 12.4 (e) of the EU-Singapore FTA.
35 Article 13.4 and 13.14 of the EU-Vietnam FTA. Free Trade Agreement 

between the European Union and the Socialist Republic of Viet Nam, in Official 
Journal of the European Union, 16.06.2020, L 186/1.
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on 30 June 2019 and in force from 1st August 2020; and in the part 
related to trade (Part Two) of the Trade and Cooperation Agreement 
(TCA) signed on 30 December 2020 between the European Union 
and the UK after the Brexit, and fully into force since 1 May 202136. 
Nor the Comprehensive Economic and Trade Agreement (CETA)37 
with Canada – signed on 30 October 2016 and provisionally in force 
from 21 September 201738 due to its mixed nature39 – provided for 
considerable explicit women-related provisions, even though Cana-
da is considered a global leader on gender equality and have a in-
cluded stand-alone “Trade and Gender” chapters in the modernised 
FTAs it concluded with Chile40 and with Israel41 in 2019. In the case 
of CETA, after the partial entry into force of the agreement, the CE-
TA Joint Committee adopted the Recommendation No. 002/2018 
calling for cooperation “to improve the capacity and conditions for 
women, including workers, businesswomen and entrepreneurs, to 
access and fully benefit from the opportunities created by CETA”42, 
which was followed by an action plan43.

36 Art. 399 (8), “b” of the Trade and Cooperation Agreement between the 
European Union and the European Atomic Energy Community, of the one part, 
and the United Kingdom of Great Britain and Northern Ireland, of the other part. 
Official Journal of the European Union, L49/10, 30.4.2021.

37 Comprehensive Economic and Trade Agreement between Canada and the 
European Union (CETA), in Official Journal of the European Union,14 January 
2017, L 11/23.

38 Notice concerning the provisional application of the Comprehensive Eco-
nomic and Trade Agreement (CETA) between Canada, of the one part, and the Euro-
pean Union and its Member States, of the other part, OJ L 238, 16.9.2017, pp. 9-9.

39 On mixed trade agreements involving competences shared with or reserved 
to EU Member States, see P. conconI, EU Trade Agreements: To Mix or Not to Mix, 
That Is the Question, in Journal of World Trade, 2021, 55(2), pp. 231-261. 

40 The Canada-Chile Free Trade Agreement entered into force on July 5, 1997. 
The modernized Canada-Chile Free Trade Agreement (CCFTA) entered into force 
on February 5, 2019.

41 Protocol Amending the Free Trade Agreement Between the Government of 
Canada and the Government of the State of Israel [hereinafter Canada-Israel FTA], 
signed on 28.05.2018, in force since 01 September 2019. 

42 Recommendation 002/2018 of 26 September 2018 of the CETA Joint 
Committee on Trade and Gender. 

43 CETA Trade and Gender Recommendation: EU-Canada Work Plan 2020-
2021, https://www.international.gc.ca/trade-commerce/trade-agreements-accords-
commerciaux/agr-acc/ceta-aecg/CETA_work_plan-AECG_plan_travail-2020-2021.
aspx?lang=eng Access 10.11.2024.
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3.  Women-related provisions in the last generation of EU trade 
agreements

The EU main step towards specific provisions addressed to 
women in the new generation of EU trade basically came after the 
EU and its Member States endorsed the “WTO Women’s Economic 
Empowerment Declaration”44 presented in the auspices of the WTO 
Ministerial Conference held in Buenos Aires in 2017. Following this 
event, the European Parliament (EP) adopted the Resolution “Gen-
der Equality in EU Trade Agreements”45, calling “for binding, en-
forceable and effective measures to combat the exploitation, and 
improve the working and living conditions, of women in export-ori-
ented industries, in keeping with the objective of improving the liv-
ing and working conditions of women in countries and sectors of 
concern, in particular in the garment, textile and agriculture sectors, 
in order to avoid that trade liberalisation contributes to precarious 
labour rights and increased gender wage gaps”46. The resolution al-
so recommends the inclusion in the negotiation of the new EU trade 
agreements of international standards and legal instruments that are 
devoted to women’s rights, such as the CEDAW, the BDPA, the fun-
damental ILO Conventions and the 5th SDGs of the UN 2030 Agen-
da, taking into consideration the more vulnerable situation of wom-
en in the informal and agricultural sectors, calling on the Commis-
sion “to continue its efforts to support MSMEs, with specific focus 
on, and measures for, women-led MSMEs”47. Moreover, the EP wel-
comed the Commission’s commitment to ensure that the trade ne-
gotiations to modernise the EU-Chile Association Agreement would 
include, for the first time in an EU agreement “a specific chapter on 
gender and trade” and inter alia called on the Commission and the 
Council to promote and support the inclusion of a specific gender 

44 WTO Joint Declaration on Trade and Women’s Economic Empowerment 
on the Occasion of the WTO Ministerial Conference in Buenos Aires in December 
2017 [hereinafter WTO Buenos Aires Declaration].

45 European Parliament Resolution Gender Equality in EU Trade Agreements 
(2017/2015(INI)), OJ C 162, 10.5.2019, pp. 9-23.

46 EP Resolution Gender Equality in EU Trade Agreements, II, para. 15.
47 Ibid., para. 21.
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chapter in the EU trade and investment agreements, building on the 
existing examples of Chile-Uruguay and Chile-Canada FTAs.

In the aftermath, the Commission issued the GAP III – Action 
Plan on Gender Equality and Women’s Empowerment in External 
Action (2021-2025)48, confirming that new trade agreement would 
include strong provisions on gender equality, compliance with the 
CEDAW and ILO Conventions n. 100 and 101. Moreover, the Com-
mission reinforced that compliance with these conventions should 
remain a requirement under the new Generalised Scheme of Pref-
erences plus49, which already has the CEDAW among the human 
rights core conventions to be ratified and implemented in order to 
give trade preferences to low- and lower-middle income countries. 
As it has been done regarding Trade and Sustainable Development 
(TSD) chapters in the new generation of FTAs, the GAP III ensured 
that the EU would continue to include dedicated gender analyses in 
all ex-ante impact assessments, sustainability impact assessments, 
and policy reviews linked to trade50. 

As required by the EP, the Commission included for the very 
first time a specific section on “Trade and gender equality” (Article 
19.4) with notable women-related provisions within the TSD chap-
ter of the FTA with the New Zealand which had negotiations con-
cluded on 30 June 2022 and is in force since 1 May 202451. In the 
innovative article the parties expressly recognized the need to pro-
mote gender equality and women’s economic empowerment and to 
address a gender perspective in the parties’ trade and investment 

48 Joint Communication to the European Parliament and the Council, EU 
Gender Action Plan (GAP) III – An Ambitious Agenda for Gender Equality and 
Women’s Empowerment in EU External Action [hereinafter GAP III]. Brussels, 
25.11.2020 JOIN (2020) 17 final, https://ec.europa.eu/commission/presscorner/
detail/en/ip_20_2184 (accessed on 10.11.2024).

49 “By removing import duties, the EU’s GSP helps developing countries 
to alleviate poverty and create jobs based on international values and principles, 
including labour and human rights, environment and climate protection, and 
good governance”. EU Generalised Scheme of Preferences at: https://policy.trade.
ec.europa.eu/development-and-sustainability/generalised-scheme-preferences_en 
(accessed on 10.11.2024).

50 GAP III, p. 5.
51 Free Trade Agreement between the European Union and New Zealandi, OJ 

L, 2024/866, 25.3.2024 [hereinafter EU-New Zealand FTA].



Klarissa Martins Sckayer Abicalam514

relations, reaffirming their commitment with the 5th SDG of the 
UN 2030 Agenda and the objectives of the WTO Buenos Aires Dec-
laration52. In addition, the Parties assumed the obligation to effec-
tively “implement its obligations under the United Nations Conven-
tions to which it is a party that address gender equality or women’s 
rights” including the CEDAW and “the ILO Conventions related to 
gender equality and the elimination of discrimination in respect of 
employment and occupation”, leaving room for interpretation, as it 
does not specify which ILO Conventions should be taken into ac-
count.

The provision also guarantees the right of the Parties to regu-
late, in accordance with their respective laws and policies regarding 
gender equality and equal opportunities for women and men, and 
it provides a broad and non-exhaustive list of cooperation activities 
to increase women’s participation in international trade and to pro-
mote women’s participation, leadership and education, particularly 
in areas where women are traditionally underrepresented, such as 
science, technology, engineering and mathematics (STEM), as well 
as innovation, e-commerce and other fields related to trade. It is al-
so mentioned the need to promote financial inclusion, financial lit-
eracy and access to trade finance and education, as well as informa-
tion with regard to measures relating to licensing requirements and 
procedures, qualification requirements and procedures, or technical 
standards relating to authorisation for the supply of a service that 
do not discriminate based on gender53. The last article of the sec-
tion, acknowledging the importance of the work on trade and gen-
der being carried out at the multilateral level, affirm that “the par-
ties shall cooperate in international and multilateral fora, including 
at the WTO and OECD, to advance trade and gender issues and un-
derstanding, including, as appropriate, through voluntary reporting 
as part of their national reports during their WTO Trade Policy Re-
views”54. It is noteworthy to mention that the provisions share sim-
ilarities with the ones set up in the “Global Trade and Gender Ar-

52 Article 19.4, para. 2, EU-New Zealand FTA.
53 Article 19.4, para. 8.
54 Article 19.9, EU-New Zealand FTA.
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rangement” (GTGA)55 launched in 2020 by New Zealand, Canada 
and Chile56, but not joined by the EU.

Another considerable innovation in the EU-New Zealand FTA 
regards the enforceability of the TSD chapter, even though it does 
not apply to all women-related provisions. In the EU-New Zealand 
FTA, as in the others EU new generation of FTAs, the TSD chapter 
is not subject to the general dispute settlement mechanism (DSM) 
of the agreement, but to a specific one, that provides for inter-State 
consultations, and in case they are unsuccessful, enables the parties 
to submit the dispute to a Panel of Experts entitled to issue non-en-
forceable recommendations, as it happened in the EU-South Korea 
case57. The innovation of the EU-New Zealand FTA is that it intro-
duced for the first time the possibility of enforcement mechanism re-
lating to some provisions of the TSD chapter, applying the approach 
sustained by the Commission in the Communication “The power of 
trade partnerships: for green and just economic growth” issued on 
22.06.202258 (one week before the conclusion of the negotiations). 
Under this new approach, there is the possibility to apply as a matter 
of last resort trade sanctions in case of non-compliance with a panel 
report that concludes for “serious violations of core TSD commit-
ments, namely the ILO fundamental principles and rights at work, 
and of the Paris Agreement on Climate Change”59. Hence, failure to 

55 Text of the Arrangement available at: https://www.international.gc.ca/
trade-commerce/inclusive_trade-commerce_inclusif/itag-gaci/arrangement.as-
px?lang=eng, “Participants currently include: Canada (August 2020), Chile (Au-
gust 2020), New Zealand (August 2020), Mexico (October 2021), Colombia (June 
2022), Peru (June 2022), Ecuador (May 2023), Costa Rica (May 2023), Argentina 
(October 2023), Australia (February 2024) and Brazil (February 2024)” (accessed 
on 20.12.2024).

56 About the GTGA see International Institute for Sustainable Development. 
GTGA: The Global Trade and Gender Arrangement decoded, https://www.iisd.org/
articles/deep-dive/global-trade-and-gender-arrangement (accessed on 20.12.2024).

57 Republic of Korea – compliance with obligations under Chapter 13 of the 
EU – Korea Free Trade Agreement, Report of the Panel of Experts, Brussels, 10 
January 2021.

58 Communication from the Commission to the European Parliament, the 
Council, the European Economic and Social Committee, and the Committee of 
the Regions, The power of trade partnerships: for green and just economic growth, 
Brussels, 22.6.2022 COM(2022) 409 final.

59 Article 26.16 (2), EU-New Zealand FTA.
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comply with women’s labour rights set up in the considered funda-
mental ILO Conventions can be as a measure of last resort subject 
to trade sanctions, however non-compliance with the CEDAW is ex-
cluded from this possibility.

As in the others new generation of EU FTAs, the EU-New Zea-
land FTA has a specialized Committee – the TSD Committee – enti-
tled to monitor the implementation of the TSD Chapter60 and to con-
tribute for discussions with the Domestic Advisory Groups (DAG), 
composed by “a balanced representation of independent civil society 
organisations including non-governmental organisations, business 
and employers’ organisations as well as trade unions active on eco-
nomic, sustainable development, social, human rights, environmen-
tal and other matters”, including representatives of the Māori indig-
enous people in the case of New Zealand61. In the EU-New Zealand 
FTA the TSD Committee is also entitled to monitor the compliance 
measures that stem from the findings and recommendations deliv-
ered in the final report of the panel established to resolve a dispute 
arising from the TSD chapter. Moreover, since the Commission’s 
Directorate-General for Trade (DG TRADE) appointed in 2020 its 
first Chief Trade Enforcement Officer (CTEO)62 to improve compli-
ance with EU Trade Agreements, interested stakeholders are able to 
lodge complaints in case of non-compliance with TSD commitments 
in the EU’s trading partners through a new platform called Single 
Entry Point (SEP)63. In principle, the new women-related provisions 
provided for within the EU-New Zealand TSD chapter could be ob-
ject of a complaint to the SEP, although they are not subject to the 
dispute settlement mechanism provided for in the agreement.

60 Article 26.3 (b), EU-New Zealand FTA. The TSD Committee is also com-
petent to inform the domestic advisory groups established under Article 24.6, and 
the contact point of the other Party, of communications and opinions received from 
the public.

61 Article 24.6, EU-New Zealand FTA.
62 Press release, European Commission appoints its first Chief Trade Enforce-

ment Officer, 24 July 2020, https://ec.europa.eu/commission/presscorner/detail/
en/ip_20_1409 (accessed on 04.12.2024).

63 See European Commission Directorate-General for Trade, Operating 
guidelines for the Single Entry Point and complaints mechanism for the enforce-
ment of EU trade agreements and arrangements, Brussels, December 2023, Ref. 
Ares (2023) 8670907.
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In the modernised trade agreement with Chile64, with negotia-
tions concluded just after 6 months of the EU-New Zealand one, the 
EU followed the model of Chile in its FTAs65 concluded with Uru-
guay66, Canada67, Argentina68, Brazil69and Ecuador70 and included 
a stand-alone chapter on Trade and Gender Equality (Chapter 27) 
– separated from the TSD chapter. The structure of the chapter fol-
lows the previous FTAs concluded by Chile but can be considered 
more complete in terms of content and enforcement, since Chile 
FTAs predominantly applies a cooperative approach with its trading 
partners to solve possible controversies arising from the Trade and 
gender chapter. In the EU-Chile FTA, the Trade and Gender Equality 
chapter starts with an article on “Context and objectives” in which 
the parties expressly recall their commitments under the UN 2030 
Agenda, the WTO Buenos Aires Declaration, the Beijing Declara-
tion and Platform for Action, as well as their commitment to en-
hance women’s capacity, conditions and access to opportunities cre-
ated by trade.

In Article 27.2 “Multilateral Agreements”, the Parties reaffirm 
in general terms their commitments to the CEDAW and to the ILO 
Conventions that include binding provisions on gender equality and 
the elimination of discrimination in respect of employment and oc-
cupation. Subsequently, there are the “General Provisions”71 con-
taining a vast list of positive and negative commitments of best ef-
forts. In this section, similar to the provisions on environmental pro-
tection in EU FTAs, there is an non-derogation clause prohibiting 

64 EU-Chile Advanced Framework Agreement. Text Available at: https://pol-
icy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-re-
gions/chile/eu-chile-agreement_en (accessed on 20.11.2024).

65 The FTAs concluded by Chile are available at https://www.subrei.gob.cl/
acuerdos-comerciales/acuerdos-comerciales-vigentes (accessed on 20.11.2024).

66 Chile-Uruguay Trade Agreement (2016), into force on 13.12.2018.
67 Modernized Canada-Chile Free Trade Agreement (2017), entered into force 

on 05.02.2019.
68 Chile-Argentina Free Trade Agreement (2016), entered into force on 

01.05.2019.
69 Chile-Brazil Free Trade Agreement (2018), entered into force on 25.01.2022.
70 Trade Integration Agreement between Chile and Ecuador (2020), entered 

into force on 16.05.2022.
71 Article 27.3, EU-Chile Advanced Framework Agreement.
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the Parties from weakening or reducing the protection afforded by 
their respective laws to ensure gender equality or equal opportuni-
ties between women and men, or from waiving or otherwise dero-
gating from their respective laws on equal opportunities between 
women and men in order to promote trade or investment72.

Furthermore, the agreement considerably improved the list of 
cooperation provisions present in the EU-New Zealand FTA, bring-
ing more activities in sharing experiences and best practices on pol-
icies and programmes to increase women’s participation in inter-
national trade, also addressing the situation of women in differ-
ent roles, as labours, entrepreneurs, traders, including the needs of 
mothers and caregivers73. Although the provisions are in a separate 
chapter, the institutional rules of the TSD Chapter apply mutatis 
mutandis to the Trade and Gender Equality Chapter74 and so the 
TSD Sub-Committee is also responsible for the facilitation, moni-
toring and implementation of the women-related provisions, under-
lining that “the Parties shall encourage the participation of organisa-
tions promoting equality between men and women75” in the DAGs 
and Civil Society Forums.

Regarding the dispute settlement, different from the other FTAs 
concluded by Chile – which have a pure cooperative approach to 
solve possible controversies on “trade and gender” chapter –, the 
EU-Chile modernised FTA stipulates that issues arising from the 
“trade and gender equality” chapter must be solved under the specif-
ic dispute settlement mechanism set up in the TSD chapter76, which 
follows the EU’s traditional approach on disputes arising from the 
TSD chapter77, providing as a first step for consultations, and, in 
case it fails, for an adjudicative procedure whereby a Panel of ex-
perts is entitled to issue recommendations according to which the 
parties must take their best efforts to implement, without the possi-

72 Article 27.3 (7) and (8), EU-Chile Advanced Framework Agreement.
73 Ibid., Article 27.4 (5).
74 Ibid., Article 27.5 (1).
75 Ibid., Article 27.5 (2).
76 Ibid., Article 27.6.
77 See J.-B. velut et al., Comparative Analysis of TSD Provisions for Identifi-

cation of Best Practices to Support the TSD Review, in London School of Economic 
(LSE), September 2021. 
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bility to suspend concessions or apply sanctions in case of non-com-
pliance. 

After the conclusion of the negotiations with Chile, the EU con-
cluded on 19 June 2023 an EPA with Kenya78 and is in force since 1 
July 2024. Differently from the agreement with Chile, the one with 
Kenya does not contain a “Trade and Gender” chapter, but a section 
(Article 4), inside the TSD chapter, as the EU-New Zealand FTA. In 
this section, the parties also refer to the WTO Buenos Aires Decla-
ration and the 5th SDG and reaffirm their commitments with the 
CEDAW and ILO Conventions related to gender equality and the 
elimination of discrimination in respect of employment and occu-
pation. However, the article does not include an explicit non-regres-
sion clause on women’s rights, and neither provide for a detailed 
list of cooperation activities addressed to increase women’s partici-
pation in international trade, as the EU-Chile and EU-New Zealand 
provide, but addresses the matter in general terms.

Regarding dispute settlement, the women-related provisions are 
also subject to mechanism provided for the TSD chapter79, which 
comprise an arbitration Panel in case consultations fail80. However, 
as in the traditional model of EU-FTAs, non-compliance with a Pan-
el’s report relating to a subject under the TSD chapter does not trig-
ger the possibility to apply temporary remedies81. Even though, un-
der the terms of the agreement, no later than twenty-one days after 
the date of the arbitration panel ruling, the Party complained against 
shall inform its DAG82 of the compliance measures it has taken or 
intends to take in response to the arbitration panel ruling, and the 
TSD Committee is also responsible for monitoring the implementa-

78 Economic Partnership Agreement between the European Union, of the 
one part, and the Republic of Kenya, member of the East African Community, of 
the other part ST/13573/2023/INIT, OJ L, 2024/1648, 1.7.2024, ELI http://data.
europa.eu/eli/agree_internation/2024/1648/oj [hereinafter EU-Kenya FTA].

79 Article 16.2, EU-Kenya FTA.
80 Article 18 of the TSD Chapter of the EU-Kenya FTA.
81 Article 117 of the EU-Kenya FTA does not apply to the dispute settlement 

under the TSD chapter.
82 About the role and composition of the DAG, see https://policy.trade.

ec.europa.eu/eu-trade-relationships-country-and-region/transparency-eu-trade-
negotiations/domestic-advisory-groups_en (accessed on 20.12.2024).

https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/transparency-eu-trade-negotiations/domestic-advisory-groups_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/transparency-eu-trade-negotiations/domestic-advisory-groups_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/transparency-eu-trade-negotiations/domestic-advisory-groups_en
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tion of the compliance measures, taking into account the observa-
tions of the DAGs83.

4.  Concluding remarks

Equality between men and women is a fundamental value and 
an overarching principle of the EU’s legal order, which is embedded 
in all its policies, including its trade policy. However, in the new gen-
eration of FTAs, which have included a chapter on trade and sus-
tainable development (TSD) since the EU-South Korea FTA, explic-
it provisions addressing gender equality and women’s economic em-
powerment – as enshrined in the UN’s 5th SDG – have not been a 
priority. This scenario would start to change after the EU endorsed 
the WTO Women’s Economic Empowerment Declaration84 present-
ed in the auspices of the WTO Ministerial Conference held in Bue-
nos Aires in 2017, followed by the European Parliament Resolution 
“Gender Equality in EU Trade Agreements”85.

The present chapter considered the EU trade agreements of new 
generation, focusing on the last ones with negotiations concluded 
before December 2024. It is undeniable the quantitative and quali-
tative improvement of explicit women-related provisions, especially 
in the modernised EU-Chile FTA, which, following the Chile’s ap-
proach, included a stand-alone chapter on “Trade and gender equal-
ity”, comprising positive and negative obligations, commitments 
with important international agreements as the CEDAW and the 
ILO Conventions related to non-discrimination between men and 
women, and a vast list of cooperation activities to promote women’s 
economic empowerment. Despite the remarkable progress made on 
women-related provisions, much remains to be evaluated, in par-
ticular the language used in the provisions, their level of respon-
siveness and the models for dispute settlement applicable in case of 
non-compliance with them. Although the EP has called for enforce-

83 Article 18.6 and 18.7 of the EU-Kenya FTA.
84 Cit., note 39.
85 Cit., note 35.
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ment mechanisms in the TSD chapters, the last agreements – except 
for the one with New Zealand and only in the case of serious viola-
tions of multilateral labour standards and agreements, and a failure 
to effectively implement the Paris Agreement on Climate Change – 
maintained the traditional EU model for dispute settlement under 
the TSD chapter, without the possibility to apply trade sanctions as 
a last resort.

Overall, it is crucial that the women-related provisions includ-
ed in the last generation of EU trade agreements and the criteria for 
adopting different models of DSM to enforce these provisions ob-
jectively assess the legal commitments and practices of the trading 
partners regarding women’s rights. In addition, strengthening exist-
ing participatory and transparency mechanisms, such as the DAGs, 
to increase the involvement of women from civil society, business, 
consumer and labour organizations in the drafting and implementa-
tion of the agreement is crucial not only to ensure respect for wom-
en’s fundamental rights, but also to ensure that women’s best inter-
ests in terms of self-realization and work-life balance are respected86 
– and so that women are not treated as a mere means to increase 
the economic gains of the parties87 or to justify undue protectionist 
measures.

86 See a. Slaughter, Unfinished Business: Women, Men, Work, Family, Ran-
dom House, 2016.

87 See h. erIn et al., Gender in Global Trade: Transforming or Reproducing 
Trade Orthodoxy?, in Review of International Political Economy: RIPE, 2022, 
29(4), pp. 1368-93, doi:10.1080/09692290.2021.1915846.





CULTURAL COOPERATION PROTOCOLS IN THE 
PREFERENTIAL AGREEMENTS OF THE EUROPEAN UNION

Alessandra Quarta

1.  Introduction

Cultural cooperation protocols are instruments recently intro-
duced by the European Union in its latest generation of prefer-
ential agreements, the so-called PTAs (Preferential Trade Agree-
ments)1. 

The adoption of these protocols in the relevant EU trade agree-
ments is due to the 2005 UNESCO Convention on the Protection 
and Promotion of the Diversity of Cultural Expressions2. Indeed, as 
stated in the text of the Commission Communication “A Europe-
an Agenda for Culture in a Globalising World”3, “[a]s parties to the 

1 See P. Stoll, J. xu, Conflict of Jurisdiction: WTO and PTAs, in a. trunk, 
m. Fedorova, a. alIyev (eds.), Law of International Trade in the Region of the 
Caucasus, Central Asia and Russia - Public International Law, Private Law, 
Dispute Settlement, Leiden-Boston, Brill-Nijhoff, 2022, pp. 312-322. See also g. 
adInolFI, The New Generation Preferential Agreements of the European Union, 
Torino, Giappichelli, 2021. 

2 UNESCO Convention on the Protection and Promotion of the Diversity 
of Cultural Expressions, Paris, October 20, 2005. See related Council Decision 
No. 2006/515/EC of May 18, 2006 on the conclusion of the Convention on the 
Protection and Promotion of the Diversity of Cultural Expressions, in OJEU No. L 
201, July 25, 2006, p. 15.

3 Communication from the Commission to the European Parliament, the 
Council, the European Economic and Social Committee and the Committee of 
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UNESCO Convention on the Protection and the Promotion of the 
Diversity of Cultural Expressions, the Community and the Member 
States have reaffirmed their commitment to developing a new and 
more pro-active cultural role for Europe in the context of Europe’s 
international relations and to integrating the cultural dimension as 
a vital element in Europe’s dealings with partner countries and re-
gions”.

This commitment reflects the EU’s awareness of the need to find 
further dialogue mechanisms to address the new challenges globali-
sation brings. 

This chapter presents the only examples we have of such in-
struments to date: the cultural cooperation protocol included in the 
Agreement between the EU and the CARIFORUM Countries4, the 
one found in the Agreement with the Republic of Korea5, and the 
one contained in the Agreement with Central America6. 

the Regions, on a European agenda for culture in a globalizing world, Brussels, 
10.5.2007 COM(2007). 

4 Economic Partnership Agreement between the CARIFORUM States, of the 
one part, and the European Community and its Member States, of the other part, 
in OJEU No. L 289/I of October 30, 2008, p. 3, signed on October 15, 2008 and 
entered into force on November 1, 2008. Protocol III on cultural cooperation, 
in OJEU No. L 289/II, Oct. 30, 2008, p. 1938 and the related Council Decision 
of 15 July 2008 on the signature and provisional application of the Economic 
Partnership Agreement between the CARIFORUM States, of the one part, and 
the European Community and its Member States, of the other part OJ L 289, 
30.10.2008, pp. 1-2.

5 Free Trade Agreement between the European Union and its Member States, 
of the one part, and the Republic of Korea, of the other part, signed October 6, 2010, 
(provisional application since January 1, 2011, entered into force May 1, 2015), in 
OJEU No. L 127, May 14, 2011, p. 6. Protocol on Cultural Cooperation, in OJEU 
No. L 127, May 14, 2011, p. 1418. This Agreement was signed and provisionally 
applied in the territory of the EU as a result of Council Decision No. 2011/265/
EU of September 16, 2010 on the signing, on behalf of the European Union, and 
provisional application of the Free Trade Agreement between the European Union 
and its Member States, of the one part, and the Republic of Korea, of the other part, 
in OJEU No. L 127/1, May 14, 2011, p. 1.

6 Agreement Establishing an Association between the European Union and its 
Member States, on the One Part, and Central America, on the Other Part, in OJEU 
No. L 346, Dec. 15, 2012, p. 3 (signed June 29, 2012, provisionally applied since 
Aug. 1, 2013). Protocol on Cultural Cooperation, in OJEU No. L 346, Dec. 15, 
2012, p. 2622; see also the related Council Decision of 25 June 2012 on the signing, 
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2.  The first example of cultural protocol: the protocol with the 
CARIFORUM Countries

The first Protocol on Cultural Cooperation7 was introduced in 
2008, but to fully understand its significance, the longstanding rela-
tionship between the European Union and the CARIFORUM Coun-
tries must be reviewed8. This relationship dates back to the late 1950s 
and is rooted in the 1957 Treaty of Rome, which set out measures 
for these Nations’ economic and social development. Negotiations 
between the EEC and these States have always extended beyond 
CARIFORUM to include a broader group known as the ACP (Af-
rican, Caribbean and Pacific) States9. This broad partnership found 

on behalf of the European Union, of the Agreement establishing an Association 
between the European Union and its Member States, on the one hand, and Central 
America on the other, and the provisional application of Part IV thereof concerning 
trade matters, OJ L 346, 15.12.2012, p. 1–2.

7 See m. chochorelou, The European Identity in the EU Free Trade Agree-
ments: Economic rather than Cultural Objectives?, in Cuadernos Europeos de De-
usto, 2019, pp. 236-239; F. FIorentInI, Cultural Heritage in the EU Trade Agree-
ments: Current Trends in a Controversial Relationship, in a. JakubowSkI, k. hau-
Sler, F. FIorentInI (eds.), Cultural Heritage in the European Union. A Critical In-
quiry into Law and Policy, Leiden-Boston, Brill-Nijhoff, 2019; b. garner, Towards 
a European Strategy on Culture and Development. Learning from the CARIFO-
RUM-EU Economic Partnership Agreement, in Politique Européenne, 2017, 2(56), 
pp. 146-168; J. loISen, Relations through Protocols on Cultural Cooperation: Fos-
tering or Faltering Cultural Diversity?, in k. donderS, c. PauwelS, J. loISen (eds.), 
The Palgrave Handbook of European Media Policy, 2014, pp. 509-525; e. PSycho-
gIoPoulou, The External Dimension of EU Cultural Action and Free Trade: Explor-
ing an Interface, in Legal Issues of Economic Integration, 2014, 41(1), pp. 65-84; 
S.P. SIlva, Monitoring the Implementation & Results of the CARIFORUM - EU EPA 
AGREEMENT, Final Report, 2014; c. SouyrI-deSroSIer, EU protocols on cultural 
cooperation. An attempt to promote and implement the CDCE within the frame-
work of bilateral trade negotiations, in l. rIchIerI hananIa (ed.), Cultural Diversity 
in International Law. The effectiveness of the UNESCO Convention on the Protec-
tion and Promotion of the Diversity of Cultural Expressions, London-New York, 
Routledge, 2014, pp. 209-224. 

8 CARIFORUM consists of Antigua and Barbuda, Bahamas, Barbados, Belize, 
Dominica, Dominican Republic, Grenada, Guyana, Haiti, Jamaica, Saint Lucia, Saint 
Vincent and the Grenadines, Saint Kitts and Nevis, Suriname, and Trinidad and 
Tobago. Haiti signed the Agreement under analysis in 2009 while Cuba, although 
part of CARIFORUM, is not a party to the Treaty.

9 This acronym refers to the associated African, Caribbean and Pacific coun-
tries that are signatories to the first Lomé Convention of 1975. See n. keIJzer, m. 
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its initial legal basis in the two Yaoundé Conventions10. However, 
the landscape evolved with the adoption of the 1975 Lomé Con-
vention11, which established a preferential trade regime. Crucially, 
this arrangement eschewed reciprocity and granted unilateral ben-
efits to ACP countries – a principle later deemed incompatible with 
WTO rules. In response, the Cotonou Agreement12 was introduced 
in 2000 and will serve as the cornerstone of EU-ACP relations until 
June 2023. At the heart of the Cotonou Agreement, which guided 
negotiations during the creation of the 2008 Cultural Protocol, were 

negre, Outsourcing a partnership? Assessing ACP-EU cooperation under the Co-
tonou Partnership Agreement, in South African Journal of International Affairs, 
2014, 21(2), pp. 279-296; g. vaSSallI, J.a. taborda, t. guarnIzo uSeche, Coop-
eration between the European Union and Latin America 2007-2013, in Il Politico 
(Univ. Pavia, Italy), 2014, 2, pp. 148-167; P. Sutton, The European Union and the 
Caribbean Region: Situating the Caribbean Overseas Countries and Territories, in 
European Review of Latin American and Caribbean Studies, 2012, 93, pp. 79-94; 
m. carbone, Common and intersecting interests: EU-Caribbean relations and the 
post-Cotonou EU-ACP partnership, in The Round Table. The Commonwealth Jour-
nal of International Affairs, 2020, 109(5), pp. 526-541.

10 Convention of Association between the European Economic Community 
and the African and Malagasy States Associated with that Community, signed at 
Yaoundé July 20, 1963, in OJ No. 93, June 11, 1964, pp. 1431-1457. See also 
Convention of Association between the European Economic Community and the 
African and Malagasy States associated with that Community, signed at Yaoundé 
July 29, 1969, in OJ No. L 282, Dec. 28, 1970, pp. 2-30.

11 ACP-CEE Convention of Lomé, in Guce No. L 25, January 30, 1976 pp. 
2-40. 

12 Partnership Agreement between the Members of the African, Caribbean 
and Pacific Group of States, of the one part, and the European Community and 
its Member States, of the other part, signed in Cotonou on June 23, 2000, in OJ 
No. L 317, December 15, 2000, pp. 3-353. For subsequent amendments, refer to 
Council Decision No. 2005/599/EC of June 21, 2005, on the signing, on behalf of 
the European Community, of the Agreement amending the Partnership Agreement 
between the members of the African, Caribbean and Pacific Group of States, of the 
one part, and the European Community and its Member States, of the other part, 
signed in Cotonou on June 23, 2000, in OJ No. L 209, August 11, 2005, pp. 26-
64 and Council Decision No. 2010/614/EU of June 14, 2010 on the position to be 
taken by the European Union within the ACP-EU Council of Ministers concerning 
the transitional measures applicable from the date of signing to the date of entry into 
force of the Agreement amending for the second time the Partnership Agreement 
between the members of the African, Caribbean and Pacific Group of States, of the 
one part, and the European Community and its Member States, of the other part, 
signed in Cotonou on June 23, 2000, as first amended in Luxembourg on June 25, 
2005, in OJ No. L 269, October 13, 2010, pp. 1-4.
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principles of equality between partners and robust cooperation at 
multiple levels. These included governments, local authorities, civil 
society, and the private sector on both sides. Future revisions of this 
agreement are expected to pave the way for enhanced regional coop-
eration between ACP Countries13.

Immediately after the entry into force of the 2005 UNESCO 
Convention, the European Commission, through the Communica-
tion from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee 
of the Regions, Communication on a European Agenda for Culture 
in a Globalising World, once again emphasised the centrality of its 
role in bringing this instrument onto the international stage. Moreo-
ver, as a careful reading of this Communication shows, culture is “an 
essential element in achieving the EU’s strategic objectives of pros-
perity, solidarity and security, while ensuring a stronger presence on 
the international scene”. In line with this position, it has been decid-
ed to include cultural protocols in some of the recent trade agree-
ments. 

2.1.  Analysis of the structure of the protocol

In terms of structure, the protocol consists of nine articles. Arti-
cle 1 sets out the scope, objectives and definitions; it then moves on 
to Section 1, entitled Horizontal Provisions, which runs from Arti-
cle 2 to Article 4 and closes with Section 2, which contains the “Sec-
toral Provisions”, from Article 5 to Article 9.

The preamble begins by referencing the 2005 UNESCO Con-
vention and the fact that its principles and definitions are recog-
nised. A reference to Articles 14, 15 and 16 of that instrument is 
then included. The first cited provision, Article 14, provides in detail 
sustainable development cooperation that aims to decrease poverty, 
considering the needs of developing countries; Article 15 specifies 
the modalities of collaboration; and Article 16 provides for the pos-
sibility of preferential treatment for developing countries.

13 See M. carbone, Common and intersecting interests, supra, note 9.
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An important innovation lies in the fact that cooperation is also 
established in the audiovisual sector between the two regions. The 
result of the cooperation is considered a European product that can 
enjoy all the benefits provided by the protocol.

The text of the Protocol begins by stating, in Article 1, that the 
provisions of the Protocol may not prejudice the framework estab-
lished by the text of the Agreement, also referring to the exclusion of 
the audiovisual services sector from the liberalisation commitments 
undertaken in the services chapter. 

The effort to ensure the preferential treatment provided by the 
UNESCO Convention results from several provisions of the Proto-
col. Article 3, for example, provides an obligation for the parties to 
facilitate the entry and stay, albeit temporary, of artists and cultural 
workers originating from the other contracting party. This provision 
is central because it introduces the necessary conditions for the en-
try and temporary stay of professionals for a period with a maximum 
duration of ninety days within twelve months. This measure will be 
analysed by referring to Title II, “Investment, Trade in Services and 
Electronic Commerce”, contained in the Agreement’s text, referred 
to in Paragraph 1 of Article 3. Since several categories of cultural 
professionals can’t enter and circulate in the other party’s territory 
based on what is provided in Title II of the Treaty, an ad hoc article 
in the protocol was provided.

The importance of narrowing the gap in progress between CAR-
IFORUM countries and the EU is also the focus of Article 4, in 
which technical assistance is to be provided.

The second part of the protocol provides sectoral provisions, 
among which the discipline for audiovisuals in Article 5 stands out. 
This article encourages the negotiation of new co-production agree-
ments and the implementation of existing ones.

From the European point of view, thanks to Directive No. 
13/2010/EU14 on audiovisual media services, it is envisaged that 

14 Directive No. 2010/13/EU of the European Parliament and Council of 
March 10, 2010 in OJEU No. L 95, April 15, 2010, p. 1, on the coordination of 
certain provisions laid down by law, regulation or administrative action in Member 
States concerning the provision of audiovisual media services (Audiovisual Media 
Services Directive). Then, in 2018, Directive No. 2018/1808/EU of the European 
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co-productions can benefit from quotas guaranteeing entirely Euro-
pean products. The text of the Directive mentioned above is partly 
different from its two predecessors in 1989 and 1997: the difference 
lies in the definition given in Article 1 of “European works”15, which 
has been adapted to keep up with the times. 

It is necessary to consider what the requirements are for a 
co-production to be a co-production and to be able to enter the Eu-
ropean territory with the facilities provided. As can be seen from 
reading the text of Article 5 (2) of the Protocol, these are stringent 
conditions that are difficult for countries that are not fully developed 
to meet. 

This pattern of treatment, however, is not reciprocal. Within the 
CARIFORUM countries, there is no mechanism similar to the Euro-
pean one to access co-productions.

The remaining protocol rules called for generic cooperation to 
facilitate exchanges and contacts in the cultural fields involved.

Despite the direct reference to the 2005 UNESCO Convention, 
when it comes to implementing the protocol, it has been stipulated 
that institutions and mechanisms established in the Economic Part-
nership Agreement should be considered.

The protocol has no mechanism to involve cultural experts in 
reviewing exchanges, even though regular monitoring is expected.

Further criticism is related to the fact that there is no actu-
al budget forecast for implementing the sector’s development. It 
should be noted, however, that this does not mean that the EU does 
not intend to intervene economically as well, as demonstrated by the 
fact that, according to the official website of the European Commis-
sion, between 2014 and 2020 the EU has allocated 346 million eu-

Parliament and Council of November 14, 2018 amending Directive No. 2010/13/
EU, in OJ No. L 303, Nov. 28, 2018, p. 69, on the coordination of certain provisions 
laid down by law, regulation or administrative action in Member States concerning 
the provision of audiovisual media services (Audiovisual Media Services Directive), 
was introduced in view of changing market realities, which, however, did not affect 
the previous definition given in item n., of Article 1.

15 Council Directive No. 89/552/EC of October 3, 1989, on the coordination 
of certain provisions laid down by law, regulation or administrative action in 
Member States concerning the pursuit of television broadcasting activities, OJ No. 
L 298, Oct. 17, 1989, p. 23. 
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ros within the framework of the Regional Cooperation Programme, 
which has allowed for the general development of numerous themes 
in these countries. As far as the cultural sector is concerned, the 
Commission has already launched the Creative Europe programme 
since 2014, through which it supports cultural and audiovisual pro-
jects from third Countries. 

During the fourth meeting of the CARIFORUM-EU Joint Coun-
cil, held in Brussels on 17 November 2017, the two parties took fur-
ther steps towards the rapid and full activation of the Protocol on 
Cultural Cooperation16. The fact that almost ten years after the ne-
gotiation of this agreement, further instruments are needed for the 
cultural protocol to be effectively implemented highlights a complex 
situation. 

In conclusion, therefore, it can be said that the protocol with the 
CARIFORUM countries has laid the foundation for this type of co-
operation; the fact that it originated as a development of trade poli-
cy17, as already pointed out, has resulted in its limited scope in terms 
of protection and cultural cooperation. 

3.  The Protocol with the Republic of Korea

The second cultural protocol was annexed to the free trade 
agreement with the Republic of Korea in 2010.

Again, to grasp the peculiarities of this instrument, it is good to 
reconstruct the relations between the parties briefly. The relation-

16 See Minutes of the Fourth Meeting of the Joint CARIFORUM-EU Council, 
held on 17 November 2017 in Brussels, Belgium, available online at https://data.
consilium.europa.eu/doc/document/ST-3651-2018-INIT/en/pdf.

17 See m. chochorelou, The European Identity in the EU Free Trade Agree-
ments, supra, note 7; S. FormentInI, l. IaPadre, Cultural Diversity and Regional 
Trade Agreements: the Case of Audiovisual Services, UNU-CRIS Working Papers, 
W-2007/4; J. loISen, Relations through Protocols on Cultural Cooperation: Foster-
ing or Faltering Cultural Diversity?, supra, note 7; l. rIchIerI hananIa, Cultural 
Diversity and Regional Trade Agreements - The European Union Experience with 
Cultural Cooperation Frameworks, supra, note 7; a. vlaSSIS, L’Union européenne, 
acteur international de la diversité Culturelle? Le protocole de cooperation cultur-
elle, in InaGlobal, 2010. 
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ship between these two international actors dates back to the early 
1960s. It has evolved from a beginning stage of diplomatic ties to an 
increase in economic and trade exchanges, partly due to reforms im-
plemented by Korea to open its market to foreign investment. 

The Agreement under consideration here is part of a broader 
landscape; evidence of this is that other treaties were in place before 
its adoption. Examples are the Framework Agreement on Trade and 
Cooperation signed in 199618, the Agreement on Cooperation and 
Mutual Administrative Assistance in Customs Matters of 199719 and 
the Agreement on Cooperation in Competitive Activities of 200920.

Since the early stages of the negotiations, the Commission has 
decided to use the text of the Protocol initialled with the CARIFO-
RUM Countries as the basic text of the Protocol. On the part of Eu-
ropean experts, the news was met with perplexity stemming mainly 
from the fact that the South Korean cultural sector is not compa-
rable to that of Caribbean countries; Korea is highly developed in 
audiovisual21. This aspect was precisely emphasised by European 
coalitions for cultural diversity from several member states, led by 
Beat Santschi, Vice President for Europe of the International Feder-
ation of Coalitions for Cultural Diversity, in a letter sent to then Eu-

18 This is the Framework Agreement on Trade and Cooperation concluded on 
October 28, 1996, between the European Community and its Member States, on 
the one hand, and the Government of the Republic of Korea, on the other hand, 
which entered into force on April 1, 2001, as of today no longer in force because 
it was replaced by the Framework Agreement between the European Union and its 
Member States, on the one hand, and the Republic of Korea, on the other hand, 
concluded on May 10, 2010, and entered into force on June 1, 2014. 

19 Agreement between the European Community and the Republic of Korea 
on Cooperation and Mutual Administrative Assistance in Customs Matters, in OJ 
No. L 121, May 13, 1997, p. 14, entered into force May 1, 1997. 

20 Agreement between the European Community and the Government of the 
Republic of Korea concerning cooperation on anti-competitive activities, in OJEU 
No. L 202, Aug. 4, 2009, p. 36.

21 See F. FIorentInI, Cultural Heritage in the EU Trade Agreements, cit. supra, 
note 6; b. de wItte, The Value of Cultural Diversity in European Union Law, in 
h. SchneIder, P. van den boSSche (eds.), Protection of Cultural Diversity from a 
European and International Perspective, Antwerp, Intersentia, 2008, pp. 219-247; 
J. loISen, F. de vIlle , The EU-Korea Protocol on Cultural Cooperation: Toward 
Cultural Diversity or Cultural Deficit?, in International Journal of Communication, 
2011, 5, pp. 254-271.
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ropean Commission President Barroso22. The opinions of these ex-
perts are very critical: they immediately express concern about the 
marginal role given to the cultural sector, first during the negotia-
tions and later in the final text of the agreement. Suggestions arising 
from the letter are that the Commission should include a specific re-
quest for Korea to ratify the UNESCO Convention on Cultural Di-
versity; again, the Commission should conduct in-depth studies on 
the Korean landscape of the cultural sector in general and audiovis-
uals specifically; and in addition, the experts request that any meas-
ure of preferential treatment be eliminated because it is not required 
by the Convention just mentioned for already developed countries 
among which Korea is included.

3.1.  The structure of the protocol: the important focus on the 
audiovisual sector

The general structure of the protocol consists of ten articles di-
vided into several sections.

First, the scope, objectives and definitions underlying the entire 
framework of the Protocol are indicated in Article 1. Regarding the 
scope, it is made clear from the outset that, subject to the general 
provisions of the Agreement, the Protocol identifies the framework 
for cooperation to facilitate exchanges of cultural goods and servic-
es, including in the audiovisual sector. 

Then we have Section A on horizontal provisions, which in-
cludes Articles 2 to 4; Section B, on the other hand, provides for sec-
toral provisions and is, in turn, divided into Subsection A on provi-
sions on audiovisual works formed by Articles 5, 6 and 7, and Sub-
section B on the promotion of cultural sectors other than the audio-
visual sector which includes Articles 8, 9 and 10. 

Among the various norms, it is worth mentioning at the out-
set of the Article 3. This provision foresees the establishment, six 
months after the entry into force of the Agreement, of a Cultural 
Cooperation Committee composed of officials from both sides with 

22 See euroPean coalItIonS For cultural dIverSIty, Comments on the Con-
cept Paper on the draft Cultural Cooperation Protocol with Korea, March 18, 2009. 
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experience in cultural matters, whose role will be to ensure the im-
plementation of the Protocol and to deal with any disputes.

In addition, the implementation of this instrument is overseen 
by the so-called “advisory groups” outlined in Article 3. The text 
stipulates that each party may appoint one or more of these groups. 
The Committee on Cultural Cooperation may request their involve-
ment when seeking a mutually beneficial resolution to a given issue.

It is then stipulated in Article 3bis that should issues arise in 
cultural matters, the first instrument to refer to is consultation with 
the Committee on Cultural Cooperation. 

If a satisfactory solution cannot be reached, the provisions of 
Chapter 14 of the General Agreement (Dispute Resolution) should 
be applied, with the amendments incorporated in Article 3bis of the 
Protocol.

The text emphasises the autonomy of cultural and commercial 
fields. According to Article 3bis (d) of the Protocol, if a plaintiff has 
a dispute concerning matters related to the cultural protocol, they 
may suspend only the obligations arising from that protocol. On the 
other hand, Article 3bis (e) states that for disputes not related to the 
protocol issues, the obligations arising from it cannot be suspended.

The following article builds on what is provided in the first pro-
tocol concluded with the Caribbean Countries. An effort is planned 
to facilitate the entry and stay of cultural workers who cannot ben-
efit from what is stated in the Agreement’s Chapter on Trade in Ser-
vices, Establishment and Electronic Commerce. 

Then, the discipline for audiovisual co-productions was intro-
duced in Section B, “Sectoral Provisions”, Subsection A, entitled 
“Provisions on Audiovisual Works”. 

The opening provision, Article 5, is also well-detailed because 
of the enormous strength of the Korean audiovisual industry. For 
this reason, preferential market access is mutually established be-
tween the parties.

Paragraph 7 of Article 5 indicates that co-productions are eligi-
ble for the respective schemes for promoting local and regional cul-
tural content for three years, renewable. According to Sec. 4 of Art. 
5, such co-productions are eligible for the EU’s schemes for promot-
ing local and regional cultural content if they meet detailed require-
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ments. At the same time, they are eligible for the Korean schemes 
to promote local and regional cultural content if they fall under the 
cases indicated in Sec. 5.

The co-production regulations have long been criticised. The 
first issue concerns that Article 16 of the UNESCO Convention pro-
vides preferential treatment only for developing countries, among 
which Korea cannot be included. Moreover, a good market analysis 
would have been sufficient to see how the audiovisual sector is one 
in which Korea’s power is evident23.

The last articles of this subsection provide for additional forms 
of cooperation, such as organising festivals, seminars and various in-
itiatives that can give greater dissemination to audiovisual products 
(Art. 6). These are regulations with no critical issues or innovations 
compared to the previous protocol. 

It is then stipulated that the parties can use each other’s equip-
ment to realise the works (Art. 7), and this testifies, again, how the 
Asian country is considered to be able to provide valuable technical 
tools for European productions. 

The last subsection deals generically with promoting cultural 
sectors other than audiovisual, particularly the performing arts in 
Article 8, publications in Article 9, and the protection of sites and 
monuments as part of cultural heritage in Article 10. 

This important Agreement has been applied, albeit provisional-
ly, since July 2011. 

The EU National Advisory Group, whose members are repre-
sentatives of the cultural sector, met in September 2013 for an initial 
assessment of the implementation of the right to promote cultural 
diversity and cooperation in co-productions. It was noted that there 
were no co-produced works at the time of the analysis, but the im-
portance of this instrument was emphasised.

More recently, in the Commission’s Proposal for a Council deci-
sion on the extension of the entitlement for co-productions as pro-
vided for in Article 5 of the Protocol on Cultural Cooperation to the 

23 See S. zhao, Promoting and Protecting Cultural and Creative Industries 
through Free Trade Agreements: The Experience from Korea and Japan, in Chinese 
(Taiwan) Yearbook of International Law and Affairs, Vol. 39, Leiden, Brill, 2021, 
pp. 360-389. 
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Free Trade Agreement between the European Union and its Mem-
ber States, of the one part, and the Republic of Korea, of the other 
part24, the debate emphasised the successful contribution of the Cul-
tural Protocol as a whole to the development of cultural relations in 
line with the 2005 UNESCO Convention.

4.  The protocol with Central America

The cultural protocol between the EU and Central America was 
concluded in 2012. Relations between the EU and Latin American 
countries25 date back to the 1960s and were strained during the 
Cold War. These relations were revived in the 1980s when Spain 
and Portugal joined the European Economic Community26.

It must be emphasised that the main reason for the decision to 
increase relations with areas of Latin America, in general, lay in the 
desire to counteract the U.S. many Countries in those areas were 
suffering from dependence on the United States. 

Within this landscape, the Association Agreement with Central 
America fits; negotiations were initiated following the 2006 Europe-
an Union-Latin America and Caribbean Summit, during which the 
EU and several Central American Republics27 agreed to begin nego-
tiations for an Association Agreement. 

4.1.  Structure and content of the protocol with Central America

The protocol structure provides in Article 1 the purposes and 
definitions, and again, the 2005 UNESCO Convention is referred to. 

24 See European Commission’s Proposal for a Council Decision on the exten-
sion of the entitlement for co-productions as provided for in Article 5 of the Pro-
tocol on Cultural Cooperation to the Free Trade Agreement between the European 
Union and its Member States, of the one part, and the Republic of Korea, of the 
other part, Brussels, 13.1.2023 COM(2023) 23 final.

25 Latin America includes South America, Central America and Cuba (includ-
ed with special status). 

26 See g. vaSSallI, J.a. taborda, t. guarnIzo uSeche, Cooperation between 
the European Union and Latin America 2007-2013, supra, note 9.

27 The Central American States that are parties to this Agreement are Panama, 
Guatemala, Costa Rica, El Salvador, Honduras and Nicaragua.
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It then continues with Section A, which contains the horizontal pro-
visions, specifically in Articles 2 to 4, and Section B on sectoral pro-
visions provided in Articles 5 to 8. It then concludes with Section C, 
in which Article 9 identifies the final clauses.

A first clarification is included in the footnote, which states 
that the provisions of the Protocol are excluded from Title X of the 
Agreement, which deals with dispute settlement. Therefore, in this 
case, there is a gap within the framework provided by the protocol 
since it does not state how to resolve any disputes.

Within the preamble, there is a provision for a subcommittee on 
cooperation, consisting of experts, to deal with the implementation 
of the protocol. The fact that only the task related to implementation 
is explicitly mentioned confirms the unwillingness to give this body 
the ability to resolve disputes.

Horizontal provisions are aimed, in general, at improving the 
development of cultural policies; Article 2, devoted to cultural ex-
changes and dialogue, also provides for the possibility of using pref-
erential treatment. 

This section likewise includes provisions regarding the entry 
and temporary stay of experts in the field for whom the parties are 
expected to facilitate mobility. Again, the professionals to whom the 
provision is addressed are identified, but unlike previous protocols, 
the duration of mobility is not indicated.

Lastly, Article 4 reintroduces the technical assistance scheme 
under which the EU is committed to supporting states whose cultur-
al policy development lags. 

The following section provides for sectoral provisions, and here, 
too, the role of audiovisual is highlighted with the provision of Arti-
cle 5. The article opens with a commitment in para. 1 for all parties 
to encourage negotiating new co-production agreements and imple-
menting existing ones. The following paragraph refers to facilitat-
ing the access of co-productions to each other’s markets. The arti-
cle closes with par. 3 stating that the parties are to encourage each 
other’s territories as locations in which to set films and TV series, 
and by par. 4, which repeats the pattern already seen, of the possible 
temporary importation of useful technical material for the creation 
of films and TV series by professionals.
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Subsequent Articles 6, 7, and 8 were taken from the previous 
protocols. The first deals with cooperation for the performing arts 
and defines the general will to cooperate. 

In Art. 7, legislation on publication was included. Again, the 
text of the article is very brief; it is a single paragraph where the in-
tention to cooperate is highlighted.

Lastly, Art. 8 identifies a willingness to work together to protect 
historic sites and monuments based on UNESCO efforts; this text 
also has no notable innovative elements. 

The final section, Section C, which contains the closing provi-
sions, includes Article 9, with the rules for the Protocol’s entry into 
force. 

The Council of the European Union, by Decision (EU) No. 
2024/115628, approved the Agreement. Before this act, this instru-
ment was provisionally applied due to what was envisaged, and only 
the trade-related provisions were in force. 

To date, we have no impact assessment, among those carried 
out during the period of provisional application, that considers the 
Protocol on Cultural Cooperation, as the latter has not been part of 
the provisions provisionally applied since 2013. It will be interesting 
to see whether the Protocol will finally receive more attention now 
that it has entered into force on 1 May 2024. 

5.  Conclusions

Several similarities and distinctions can be inferred from the 
cultural protocols concluded to date.

Common features lie in generic language and the fact that these 
protocols are covenant instruments of an essentially programmatic 
nature. Of course, this does not mean that they are without enforce-
ment. 

28 Council Decision (EU) No. 2024/1156 of April 12, 2024 on the conclusion 
of the Agreement establishing an Association between the European Union and its 
Member States, of the one part, and Central America, of the other part, in OJEU 
No. L, April 17, 2024. The European Parliament had approved this Agreement on 
December 11, 2012. 
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Again, all three instruments share a constant reference to the 
2005 UNESCO Convention; in each of the protocols, there is an ex-
press reference to this instrument in both the preamble and the arti-
cle devoted to definitions and purposes. 

It cannot be overlooked that none of the protocols have a funda-
mental mechanism to ensure their full effectiveness. Indeed, in the 
protocol with Korea, there is an attempt to go in this direction, but 
it is a mere effort. In this case, there is provision for the creation of 
a committee to deal with disputes over culture and the implementa-
tion of the protocol itself; on the other hand, in the case of Central 
America, there is a return to a system whereby even cultural aspects 
are handled from a primarily economic point of view. It has been de-
cided that the implementation of the protocol will take place accord-
ing to what has been established within the Trade Agreement, and, 
in addition, there is no indication regarding dispute resolution. To 
conclude the analysis of the implementation mechanisms, which in 
the case of the protocols analysed here are underpinned by the exist-
ence of committees or subcommittees made up of experts in cultural 
matters, the data specific to the first model of cultural protocol, that 
with the Caribbean countries, is undoubtedly the least reassuring: in 
fact, it does not address this issue. 

Despite the points of contact, the differences that characterise 
the three instruments remain equally evident, examples of which are 
the different levels of depth for the audiovisual sector issue as well 
as the decision of whether or not to identify unique groups of ex-
perts to whom to entrust the implementation and, only in the case 
of the Republic of South Korea, also the resolution of any disputes.

However, it is questionable whether the EU could have done 
more to establish at least a minimum standard of requirements to 
be included in each cultural protocol. As has long been suggested 
by experts in the cultural field, a single strategy should be developed 
to identify the objectives to be pursued in negotiations with third 
Countries. In addition, it may be beneficial to consider assessing the 
situation in the State with which one is about to enter into negoti-
ations, with a view to avoiding a repetition of the controversy that 
accompanied the Korean Agreement concerning audiovisual issues.
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1.  Introduction

In the last decade, the evolution of the global debate on sustain-
able development and climate change has led to a general rethinking 
of the relationship between finance and sustainability, highlighting 
the need to reorient the global flows of capital – both public and pri-
vate – toward financial activities capable of bringing concrete and 
long-lasting benefits to the climate, the environment, and society at 
large. While the still-dominant “traditional finance” paradigm has 
been contested for not considering the climate, environmental, and 
social costs of investments, the alternative model of “sustainable fi-
nance”, which is based on the integration of sustainability consid-
erations into financial decision-making1, has rapidly gained momen-
tum worldwide and become central to global economic policy agen-

1 On the difference between the two paradigms, see in particular A.m. FatemI, 
I.J. FooladI, Sustainable finance: A new paradigm, in Global Finance Journal, 2013, 
24(2); S.T. FullwIler, Sustainable Finance. Building a More General Theory of 
Finance, in Global Institute for Sustainable Prosperity Working Paper, 2015, 106; 
D. Schoenmaker, Investing for the common good: a sustainable finance framework, 
Bruegel, 2017; D. Schoenmaker, w. Schramade, Principles of sustainable finance, 
Oxford University Press, 2019; A.S. gutterman, Sustainable finance, in SSRN 
Electronic Journal, 2020; P. delImatSIS, Sustainable Finance, in P. delImatSIS, l. 
reInS (eds.), Trade and Environmental Law, Cheltenham, 2021.
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das, especially since 2015, following the Paris Agreement and the 
UN 2030 Agenda2. 

To date, there is a global consensus on the need for a structural 
change and a paradigm shift within the international financial sys-
tem, from traditional to sustainable finance, to support the interna-
tionally agreed-upon objectives of climate transition and sustainable 
development. However, as this entails reforming the global financial 
sector, many regulatory challenges arise.

The paper aims to explore the role of sustainable finance in the 
international financial system by focusing on the main internation-
al economic, political, and normative drivers. First, it highlights the 
evolution of the market from earlier examples of ethical finance to 
the emergence of the sustainable finance paradigm. Second, it re-
traces the most significant initiatives undertaken in the last decade 
by global economic governance institutions, which have expressly 
supported sustainable finance as a major component of the over-
all reform process needed to align the international financial sys-
tem with the international objectives of climate transition and sus-
tainable development. Third, it examines the main components of 
the sustainable finance sector, including sustainable-labelled finan-
cial instruments and services as well as sustainability-related assur-
ance, disclosure, and reporting practices, and focuses on emerging 
global standards.

2.  Sustainable finance beyond the domain of ethics

Only in recent times has the relationship between private fi-
nance and ethics intensified significantly and eventually extended 
beyond the confines of religious communities, philanthropic organ-
izations, and charities3. As a matter of fact, the still-dominant “tra-

2 According to UNEP, Accelerating Financial Centre Action on Sustainable 
Development, 2017, p. 9, the year 2017 is considered “the year that sustainable 
finance entered the mainstream”.

3 In modern economic thinking, finance and ethics have always been consid-
ered as separated and opposed worlds having few points of contact: in fact, eco-
nomic action rationally requires pursuing the selfish objective of profit while min-
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ditional finance” paradigm envisions investment decision-making as 
a function of the risk/profit analysis only, in which, however, the cli-
mate, environmental, and social costs of investments are not taken 
into account. These costs are indeed considered as mere “external-
ities”, i.e. non-legally and non-financially relevant, but just ethical, 
issues. 

This approach, which still governs the functioning of global fi-
nancial markets, is dramatically changing. Traditional finance, in-
deed, has proved incompatible with international climate and sus-
tainability goals, as it remains neutral to such international objec-
tives, thereby perpetuating the existing systemic misallocation of 
capital in favor of unsustainable economic activities and the conse-
quent exacerbation of environmental and social imbalances within 
the global economy. In this context, the alternative model of “sus-
tainable finance” is rapidly gaining attention worldwide at all levels 
of financial governance, as it promises to progressively align global 
financial markets with sustainable development goals4.

This paradigm (including more specific approaches such as cli-
mate finance, green finance, socially responsible investing, impact fi-
nance, and more5) seeks to incorporate climate, environmental, and 
social sustainability considerations – i.e. the Economic Social and 

imizing ethical considerations, whereas ethical action morally requires pursuing 
altruistic objectives while minimizing the expectation of economic return. On the 
relation between finance and ethics see inter alia P. garonna, F. SPaolonzI, Ethics 
in finance, finance in ethics New approaches to financing and solidarity, Louis Uni-
versity Press, 2016; J.l. retolaza, l. van lIedekerke, l. San-JoSe (eds.), Handbook 
on Ethics in Finance, Springer, 2021.

4 The externalization of the climate, environmental, and social costs of busi-
ness activities within international economy lays at the very core of existing con-
cerns about the unsustainability of the current global development model, which 
incepted the debate on sustainable development since late ’70s, advocating for a 
structural change in international economic relations (see g.h. brundtland, Re-
port of the World Commission on Environment and Development. Our Common 
Future, UN Doc. A/42/427, and UN General Assembly, Resolution n. 42/187 of 11 
December 1987 Report of the World Commission on Environment and Develop-
ment, UN Doc. A/RES/42/187). The focus on the integration of those externalities 
in global finance, to leverage the transition to sustainability within the whole inter-
national economic system, is a result of the evolution of the debate on sustainable 
development that occurred in the last decade.

5 See Icma, Sustainable Finance. High-Level Definitions, 2020, for the rel-
evant definitions.
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Governance “ESG” factors6 – into financial decision-making, so that 
finance and investments can generate, along with profits, long-last-
ing benefits for the environment and society at large, thus effectively 
financing climate action and sustainable development7. The distin-
guishing feature of “sustainable finance”, as opposed to “tradition-
al finance”, is precisely the integration of ESG factors into financial 
products, services, practices, and regulations8. This integration con-
cerns not just single financial instruments (as in the case of green 
bonds and other sustainable debt instruments) but also issuer-to-mar-
ket informational flows (like sustainability-related disclosure and re-
porting). Indeed, the sustainable finance sector is essentially focused 
on two distinct, but intertwined goals9: (i) mobilizing capital for cli-
mate action and sustainable development through appropriate finan-
cial instruments and investment strategies, to be labelled as “green”, 
“sustainable” or in other terms related to sustainable development; 
(ii) improving the quality of information flows regarding the environ-
mental and social impact of companies and financial institutions, so 
that private and public investors can take sustainability factors into 
account when making investment decisions. 

With reference to both goals, the sector has initially grown 
thanks to industry best practices, which gained the growing atten-
tion of market actors interested in applying and experimenting with 
ethics-based finance. Earlier examples can be found in the aftermath 
of social uprisings in the late 60s in the United States and the con-

6 The concept of ESG has developed over time in international financial prac-
tice as a result of the activity of market operators, in particular in the areas of per-
formance evaluation, rating, indices, and investing. The term ESG began to spread 
worldwide, especially in the beginning of the new century, and became mainstream 
in the last five years. Nowadays, ESG factors are the backbone of sustainable fi-
nance, as they constitute the conceptual and analytical framework to identify and 
assess sustainability issues regarding business and financial activities. However, 
there are no universally accredited and standardized definitions of ESG factors and 
their components.

7 For a critical appraisal of sustainable finance definitions see M. mIglIorellI, 
What Do We Mean by Sustainable Finance? Assessing Existing Frameworks and 
Policy Risks, in Sustainability, 2021, 13.

8 See note 1.
9 S.K. Park, Global Finance in the Context of Climate Change, in Elgar 

Encyclopedia of International Economic Law, 2024.



Sustainable Finance for Sustainable Development 545

sequent opposition to the weapons industry, which led to the estab-
lishment in 1971 of the “Pax World Balanced Fund”, the first social-
ly responsible mutual fund in the United States designed to avoid 
investments in any firm involved in the production of weapons10. 

Afterward, the use of ethics-based investment screening criteria 
became more and more popular, especially in the ’80 and ’90, as the 
demand for socially responsible investments11 began to rise, espe-
cially in most industrialized countries, thereby leading to the prolif-
eration across the markets of ad hoc funds, indices, and investment 
practices making use of ESG criteria. This has happened thanks to 
increasing shareholder activism and societal pressure for corporate 
social responsibility12, but also to specific international institution-
al initiatives, such as the UN Principles for Responsible Investments 
(UN PRI)13, advocating for a growing consideration of the ESG in 
private business and finance, including by providing appropriate 
principles and guidelines14. With the ever-growing threat of climate 
change, this phenomenon has also focused on climate-responsible 
investments more specifically. 

10 R. gIttell, m. magnuSSon, m. merenda, The Sustainable Business Case 
Book, 2012, pp. 395 ff.

11 Socially Responsible Investment (SRI) refers to “investing with the aim of 
achieving financial returns while respecting specific ethical, environmental and/or 
social criteria”. Icma, Sustainable Finance. High-Level Definitions, 2020.

12 Corporate Social Responsibility refers to forms of private self-regulation 
of companies, often requested by shareholders to guide managerial choices, which 
aim to contribute to ethical, social, and environmental objectives. The phenomenon 
mainly affected multinational companies operating in the real economy, but also 
financial institutions. 

13 The UN PRI is a voluntary framework for integrating the ESG in invest-
ment analysis and decision-making. The framework was released in 2006 by the 
Principles for Responsible Investments (PRI), an UN-related association incorpo-
rated under English law establishing a public-private partnership for advancing the 
ESG across financial markets as well as the banking and insurance sector. Other 
normative frameworks from the PRI include UN Principles for Sustainable Insur-
ance and the UN Principles for Responsible Banking released in 2012 and 2019 
respectively.

14 Earlier international initiatives in ’90s and early 2000 include the UNEP 
Statement of Commitment by Financial Institutions on Sustainable Development, 
the document published by the UNEP at the 1992 Rio Conference that recognized, 
for the first time, the importance of sustainable development for the entire financial 
sector, and the UN Global Compact, launched in 2000 by the UN Secretary-General 
to promote and strengthen businesses’ commitments to sustainable development.
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In this background, the emergence of green bonds in 2007/2008 
represented a crucial turning point. As, in said years, the European 
Investment Bank and the World Bank issued the first “use-of-pro-
ceeds” bonds to exclusively fund environmentally friendly projects, 
the idea of structuring and labelling financial securities with specific 
sustainability credentials rapidly spread throughout the market, in-
volving both public and private actors as issuers and traders15. To 
ensure product and market integrity, international industry stand-
ards have been rapidly developed, thereby providing voluntary rules 
for issuers. In this respect, the first private standard, the Climate 
Bonds Standard and Certification Scheme16, was released in 2011 
by the Climate Bonds Initiative (CBI), a not-for-profit based in Lon-
don17, followed in 2014 by the Green Bond Principles18 compiled by 
the International Capital Market Organization (ICMA), an industry 
association including more than six hundred private and public fi-
nancial actors worldwide19; afterward, some other sector-specific re-
gional standards have been issued by public regulators, namely the 
ASEAN Green Bond Standards for ASEAN markets in 201820 and 
the EU Green Bond Standard for the EU market in 202321.

15 The market, which started to dramatically grow since 2013, when munici-
palities and corporates entered the market, has expanded worldwide while embrac-
ing new sub-types of bonds, new kinds of issuers and underwriters, and new ju-
risdictions. S.K. Park, Investors as Regulators: Green Bonds and the Governance 
Challenges of the Sustainable Finance Revolution, in Stanford Journal of Interna-
tional Law, 2018, 54(1).

16 cbI, Climate Bonds Standard and Certification Scheme, from Version 1.0 
released in 2011 to the latest Version 4.0 of 2023 and following updates. It com-
bines sector-specific taxonomy-based process standards with a certification process 
managed by the same CBI.

17 See https://www.climatebonds.net/. 
18 Icma, Green Bond Principles. The ICMA also issues voluntary standards 

and guidance concerning other sustainable debt instruments (such as the Social 
Bond Principles and the Sustainability-Linked Bond Principles) and related review 
practices.

19 See https://www.icmagroup.org/. 
20 aSean caPItal marketS Forum (acmF), ASEAN Green Bond Standards, 

and other sustainable finance standards and frameworks. These standards have 
been developed by the ACMF, the grouping of capital market regulators from all 10 
ASEAN jurisdictions, in collaboration with the ICMA.

21 Regulation (EU) 2023/2631 on European Green Bonds and optional dis-
closures for bonds marketed as environmentally sustainable and for sustainability-
linked bonds. 

https://www.icmagroup.org/
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In little more than a decade, the green bond market has expo-
nentially grown worldwide, evolving from a niche market dominat-
ed by development banks to one of the fastest-growing segments 
of financial markets, thus effectively becoming a new asset class22. 
During the same period, new sustainable debt instruments have 
emerged, such as social bonds, sustainability bonds, sustainabili-
ty-linked bonds, and more; in parallel, specific industry standards 
for those types of instruments have been issued and progressively 
consolidated in the global market.

The innovation of green bonds was paramount, as it introduced 
to the market the strategy of labelling financial instruments in terms 
related to sustainable development, to signal the destination of 
funds to economic activities contributing to climate, environmental, 
and social sustainability goals. Overcoming previous experimenta-
tion with ethical and socially responsible finance, which resulted in 
the application of individual exclusion criteria to general investment 
operations, green bonds have created a direct and positive link be-
tween financing and sustainable development by creating inclusion 
lists for green projects only; thereby, green bonds positioned them-
selves as instruments effectively contributing to the internationally 
agreed objectives of climate and environmental sustainability23. 

In this context, the mainstreaming of sustainable finance in the 
following years was also due to the growing relevance of the princi-
ple of sustainable development within the international legal system 
and the prioritization of climate change issues in international poli-
cy, highlighting the need to integrate climate and sustainability con-
siderations into financial services. Nowadays, climate, environmen-
tal, and social justice considerations are permeating and innovating 
the whole financial sector and its regulation, thereby acquiring more 
and more legal and financial value. Beyond the domains of ethics, 
this signals an ongoing paradigm shift from traditional to sustaina-
ble finance to address global sustainability concerns.

22 M. doran, J. tanner, Critical challenges facing the green bond market, in 
International Financial Law Review, 2019. For an updated report on global sustain-
able debt market, see cbI, Sustainable debt global state of the market 2023, 2024.

23 D. Schoenmaker, w. Schramade, Principles of sustainable finance, Oxford 
University Press, 2019.
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3.  Sustainable finance as a reform process of the international fi-
nancial system

The upsurge of sustainable finance in recent years is the result 
of the combination of several intertwined normative, political, and 
economic factors that intensified after the 2008 financial crisis and 
especially following the adoption, in 2015, of two paramount inter-
national acts, the 2030 Agenda for Sustainable Development and 
the Paris Agreement.

On the one hand, the General Assembly’s 2030 Agenda24, which 
is the UN’s long-term strategic framework supporting the ecolog-
ical and sustainability transition, detailed the 17 SDGs (Sustaina-
ble Development Goals) integrating the overall international objec-
tive of sustainable development, while setting a universal agenda 
for “transforming our world” and calling for its global adoption and 
implementation by all subjects and actors (including states, inter-
national organizations, NGOs, regulators, businesses, and the pri-
vate sector in general); to this end, it advocated for the enhanced 
collaboration and cooperation between all actors and stakeholders 
involved, in the so-called spirit of “global partnership” referred to 
in SDG 1725, in all sectors of the economy and society, including fi-
nance26. 

On the other hand, the Paris Agreement, signed in the context 
of the UNFCCC Conference of the Parties, established specific ob-
ligations for States on climate change mitigation, adaptation, and 
finance, including that “to strengthen the global response to the 

24 un general aSSembly, Resolution No. 70/1 of 25 September 2015, 
Transforming our world: the 2030 Agenda for Sustainable Development, UN Doc. 
A/RES/70/1.

25 See in particular targets 16 and 17 of SDG 17, Strengthen the means of 
implementation and revitalize the global partnership for sustainable development.

26 This does not constitute an SDG in itself, but it is expressly considered, as 
a means of implementation of the 17 SDGs, by the Addis Ababa Action Agenda, 
the outcome document of the third International Conference on Financing for 
Development, held in Addis Ababa between the 13 and 16 July 2015, which forms 
an integral part of the 2030 Agenda. Namely, the relationship between finance and 
sustainability is considered under Action Area B of the Addis Ababa Action Agenda 
regarding Domestic and International private business and finance in support of 
the SDGs.
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threat of climate change, in the context of sustainable development 
and efforts to eradicate poverty, including by […]. Making finance 
flows consistent with a pathway towards low greenhouse gas emis-
sions and climate-resilient development” (art. 2.1.c). Thereby, the 
196 signing States explicitly committed, inter alia, to reform finance 
in order to support the climate transition. 

Moreover, two other initiatives that occurred in 2015 deserve 
attention, as they contributed to kickstarting the policy debate on 
sustainable finance. The first was the speech from the former Gov-
ernor of the Bank of England and Chairman of the Financial Stabil-
ity Board, Mark Carney, entitled Breaking the Tragedy of the Hori-
zon – climate change and financial stability27, which demonstrat-
ed how financial policymakers should start taking into account cli-
mate change, as it poses physical, liabilities, and transitions risks 
that can dramatically affect domestic and global financial stability. 
The speech, which was given in the dual role of central banker and 
chairman of the FSB, had a great impact worldwide, sensitizing both 
financial policymakers and actors to the need to internalize and ad-
dress climate-related risks within the global financial system. In this 
respect, a first, fundamental international policy signal came from 
the same FSB, which in the same year established the Task Force 
on Climate-Related Financial Disclosure (TCFD), to develop rec-
ommendations for the financial industry concerning climate-related 
disclosure28. 

The second initiative was the United Nations Environmental 
Programme (UNEP) initiative Inquiry: Design of a Sustainable Fi-
nancial System, established to advance policy options to improve 
the financial system’s effectiveness in mobilizing capital for sustain-
able development29. One of the first published reports, entitled The 
Financial System We Need. Aligning the Financial System with Sus-

27 m. carney, Breaking the Tragedy of the Horizon – climate change and 
financial stability, speech given at Lloyd’s of London on 29 September 2015.

28 TCFD, Final Report. Recommendations of the Task Force on Climate-
related Financial Disclosures, 2017.

29 UNEP, The Financial System We Need. Aligning the Financial System 
with Sustainable Development, 2015 and UNEP, Towards a Theory of Sustainable 
Finance, 2015.
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tainable Development, outlined the “fundamental need to ensure 
that the financial system serves the transition to sustainable devel-
opment” and offered a structured set of policy options for policy-
makers and regulators – which would necessarily entail the “involve-
ment of new actors, new coalitions and new instruments” – to fos-
ter sustainability within the entire financial sector, including banks, 
institutional investors, equity and debt markets, insurance, credit 
rating agencies, and public finance30. In the following years, other 
reports were published by the UNEP monitoring ongoing initiatives 
and deepening the relevant policy options31.

Against this background, the 2016 G20 summit held in Hang-
zhou (China) boosted momentum for sustainable finance. In the fi-
nal communiqué, G20 Leaders recognized that “in order to promote 
environmentally sustainable growth globally, it is necessary to scale 
funding towards environmentally sustainable activities” expressing 
the belief “that efforts could be made to provide clear strategic poli-
cy signals and regulatory frameworks, promote voluntary principles 
for green finance, expand learning networks for skills development, 
support the development of local green bond markets, foster inter-
national collaboration to facilitate cross-border investments in green 
bonds, encourage and facilitate knowledge sharing on environmental 
and financial risks, and improve the measurement of green finance 
activities and their impacts”32. This programmatic declaration, which 
also included more specific recommendations and reports, offered a 
clear vision of international economic policy, stimulating the interest 
of investors, issuers, institutions, and regulators worldwide.

Another important initiative by global governance institutions 
was the publication, in 2017, of the UNEP-World Bank’s Roadmap 
for a Sustainable Financial System33, whose objective was “to pro-
pose an integrated approach that can be used by all financial sec-

30 UNEP, The Financial System We Need. Aligning the Financial System with 
Sustainable Development, 2015.

31 uneP, Financing the Transition. How financial system reform can serve 
Sustainable Development, 2016; uneP, The Financial System We Need. From 
momentum to transformation, 2016; UNEP, Making Waves: Aligning the Financial 
System with Sustainable Development, 2018.

32 G20, 2016 Hangzhou Summit Communiqué, 2016, point 21.
33 uneP, world bank, Roadmap for a Sustainable Financial System, 2017.
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tor stakeholders – both public and private – to accelerate the trans-
formation toward a sustainable financial system”, unlocking “the 
full potential of the financial system […] to serve as an engine in 
the global economy’s transition toward sustainable development”. 
The Roadmap stressed the need to reform the entire financial sector 
through the convergence of “three drivers of change”34, that is to say 
international initiatives (including policy signals, recommendations, 
guidance, assistance, and research from international institutions 
and coalitions), domestic initiatives (including national and regional 
policy frameworks, soft-law, and regulations) and market-based ini-
tiatives (including best practices, voluntary industry standards, and 
self-regulations of stock exchanges), thereby bringing “policy cohe-
siveness across ministries, central banks, financial regulators, and 
private financial sector participants to focus efforts”35.

In this context, through the 2018 Action Plan on Sustainable 
Finance, the EU intended to lead this reform process of the global 
financial sector by announcing a package of proposals for reform-
ing the EU financial market36. This led to the adoption, in following 
years, of paramount EU regulations and directives on sustainable 
finance, such as the Regulation on sustainability-related disclosure 
(2019), the Taxonomy Regulation (2020), the Directive on corpo-
rate sustainability reporting (2022), and the Regulation on green 
and sustainability-linked bond (2023)37.

Overall, these initiatives fostered sustainable finance as a cru-
cial reforming factor for the whole international financial system, 
creating consensus for action. Accordingly, they identified the bar-
riers to the sound growth of those markets and consequent policy 
actions and reforms to be possibly implemented at the internation-

34 Ibid., p. 9.
35 Ibidem.
36 euroPean commISSIon, Communication from the Commission to the 

European Parliament, the Council, the European Economic and Social Committee 
and the Committee of the Regions. “Action Plan: Financing Sustainable Growth”, 
8.3.2018, EU Doc. COM/2018/097 final.

37 Regulation (EU) 2019/2088 on sustainability-related disclosures in the 
financial services sector; Regulation (EU) 2020/852 on the establishment of a 
framework to facilitate sustainable investment, and amending Regulation (EU) 
2019/2088; Directive (EU) 2022/2464; for green and sustainability-linked bond, 
see note 21.
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al, regional, and domestic levels. As a result, states and public reg-
ulators started issuing ad hoc guidelines, standards, and regulations 
covering different aspects of sustainable finance38. 

In the next years, the whole sector was steadily caught by the 
ongoing rampant innovation, which has rapidly scaled up green and 
sustainable finance products and practices worldwide, from both 
a quantitative and a qualitative point of view. Indeed, while new 
types of sustainable-labelled instruments and practices multiplied 
across the market, appropriate industry standards and guidelines 
have been developed to increase product transparency and integrity. 
At the same time, green and sustainable assurances and assessment 
schemes started to spread in the market as reviewing services to ver-
ify compliance with voluntary standards and labels. 

Furthermore, the growth of sustainable finance is also to be at-
tributed to the strong commitment of the world’s main stock ex-
changes. Starting in 2015, financial centers such as London, Paris, 
Luxembourg, Copenhagen, and Amsterdam in Europe, Shanghai and 
Beijing in China, San Francisco and Los Angeles in the United States, 
and Vancouver and Montreal in Canada have taken the lead and are 
steadily increasing the quality and depth of their sustainable finance 
offerings, especially by creating dedicated market segments for the 
listing of green and other securities having specific sustainability re-
quirements39. Their role in shaping the regulation of sustainable fi-
nance has become central both at the domestic and global levels. In-
ternational initiatives such as the UN Principles for Responsible In-
vestments (PRI)40, Sustainable Stock Exchange Initiative (SSE)41, 
Sustainable Banking and Financial Network (SBFN)42 have facilitated 

38 See the PRI regulatory database available on the following web page: 
https://www.unpri.org/policy/global-policy/regulation-database. 

39 See the SSE stock exchange database available on the following web page: 
https://sseinitiative.org/exchanges-filter-search. 

40 See note 14.
41 The SSE is a UN partnership program created in 2009 to serve as a global 

platform to analyze how regulated markets, in collaboration with investors, issuers, 
regulators, and policy-makers, can align with the SDGs.

42 The SBFN, established in 2012, is a voluntary community of financial sector 
regulators, central banks, ministries of finance, ministries of environment, and 
industry associations from emerging markets committed to advancing sustainable 
finance for national development priorities, financial market deepening, and stability.
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this issue along with the activity of organizations such as the IOSCO, 
the OECD, the ICMA, the CBI, and others, which contributed with 
policy recommendations, standards, research, and capacity building.

4.  Sustainable finance instruments, practices, and related global 
standards

Sustainable finance, as the process of incorporation of sustain-
ability considerations into financial decision-making, concerns all 
sectors and aspects of finance. To understand the phenomenon, 
three main macro-areas can be identified, as the integration can in-
volve single financial instruments and services, general investment 
operations, or issuer-to-market information flows.

At the product level, the structuring and labelling of financial 
instruments in terms related to sustainable finance concern debt in-
struments especially, namely bonds. Within the global debt market, 
indeed, a proper sustainable bond market segment can be identified. 
This includes green, social, and sustainability bonds, which are the-
matic bonds whose proceeds are earmarked to exclusively finance 
or refinance eco-friendly (green) and social-oriented (social) pro-
jects or a combination of both (sustainability). Eligible projects43 are 
identified in the bond “framework”, which is the legal document – 
whose enforceability, however, varies from case to case – governing 
the use of proceeds, post-issuance reporting, and verification44. To 
date, both private and public actors, including governments, multi-
lateral development banks, and supranational institutions like the 
EU, issue those categories of bonds45. 

This ever-growing market segment is governed by a complex 
interplay of voluntary standards and domestic regulations. At the 

43 Projects include financial assets and business activities.
44 S.K. Park, Investors as Regulators: Green Bonds and the Governance Chal-

lenges of the Sustainable Finance Revolution, in Stanford Journal of International 
Law, 2018, 54(1), and T. buSSanI, Compliance monitoring and enforcement with 
voluntary standard: the case for external review on green bonds, in Cahiers Jean 
Monnet, 2021, 14.

45 See note 22.
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global level, the leading standards are the ICMA Principles46, which 
provide for a general taxonomy for eligible projects, appropriate 
process standards covering pre-issuance and post-issuance activity, 
including reporting, and guidelines for external reviews, the latter 
including all verifications provided by independent third parties to 
verify compliance47. At the regional level, namely in ASEAN and the 
EU48, the market is also governed by public standards, which are 
aligned with ICMA Principles, and complementary regulations, like 
the Taxonomy Regulation for the EU49. At the local level, those in-
struments may also be regulated by the single stock exchange’s list-
ing requirements, which often refer to global or regional standards 
as the main substantive regulation, thereby providing enforcement 
mechanisms to existing voluntary standards.

Other important sustainable debt instruments are sustainabili-
ty-linked (or ESG-linked) bonds. These are not earmarked, use-of-
proceeds instruments, but general-purpose bonds, whose financial 
performance is however linked to the issuer’s ESG performance, as 
defined by the specific key performance indicators and sustainability 
performance targets outlined in the relevant framework, as above de-
fined. Also in this case, the ICMA Sustainability-Linked Bond Princi-
ples provide a common normative framework for the whole market50. 

However, the bond market does not exhaust the spectrum of 
possible sustainable debt instruments. Indeed, also green, social, 
sustainability, and ESG-linked loans are diffused and governed by 

46 See note 18. The Principles provide guidance to issuers based on four core 
components (namely: the use of proceeds; the procedure for project evaluation 
and selection; the management of proceeds; and reporting) and external reviews. 
According to the same ICMA, in 2023, 97% of sustainable bonds issued were 
aligned with the ICMA Principles. ICMA, Sustainable bonds aligned with GBP, 
SBP, SBG and SLBP in 2023, 2024.

47 See note 44. In this regard, the CBS (see note 16) is at the same a standard 
for climate-aligned bonds, with its own taxonomy, and a certification scheme, that 
is an external review mechanism consisting in a certificate issued by the same 
standard-setter.

48 See notes 20 and 21.
49 According to the EU Green Bonds Regulation (see note 21) eligible projects 

for bond labeled as “EU green bonds”, must be compliant with the Taxonomy 
Regulation (see note 37).

50 ICMA, Sustainability-Linked Bond Principles.
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sector-specific industry standards, which are modelled based on the 
corresponding ICMA’s Principles51. Moreover, green deposits, that is 
to say, “use-of-proceeds” bank deposits that can be used only to fund 
eco-friendly business and financial activities, have been recently in-
troduced; despite no global reference standard having been devel-
oped yet, standards on use-of-proceeds bonds and loans can apply, 
with necessary adjustments52.

Beyond debt, sustainable financial strategies also concern in-
vestment funds and indices. To date, many green or sustainabili-
ty-related mutual funds have populated the markets. These thematic 
funds apply precise investment strategies based on negative or posi-
tive ESG-based screening criteria, to invest in specific sectors or in-
struments. The development of sustainability indices in all major fi-
nancial centers has facilitated these operations, as they evidence to 
investors the ESG performance of instruments and issuers across 
markets53. Furthermore, more innovative sustainable financial in-
struments are emerging, including green equities54, ESG-linked de-
rivatives55, and ESG insurance products56, all being innovations still 
lacking standardization or regulatory processes.

51 See the Green, Social, Sustainability, and Sustainability-Linked Loan Prin-
ciples compiled jointly by the Loan Market Association (LMA), the Asian Pacific 
Loan Market Association (APLMA), and the Loan Syndications and Trading As-
sociation (LSTA).

52 Indeed, the regulatory components of said instruments are the same: tax-
onomies for eligible projects, use-of-proceeds constraints, post-issuance reporting, 
and external verification.

53 Sustainability-related indices are indeed designed to track the ESG perfor-
mance of listed companies. Metrics, methodologies, and measures vary significantly 
from index to index.

54 These are equities that are listed in specific green or sustainable segments 
of stock exchanges in consideration of the activity exercised and overall ESG 
performance. In 2023, the World Federation of Exchanges issued the The WFE 
Green Equity Principles for stock exchanges aiming at establishing green equity 
segments.

55 These are derivatives supporting ESG objectives by adding an ESG-pricing 
component to conventional hedging instruments, to facilitate the achievement of 
ESG performance targets or lowering the cost of ESG-related investments. Other 
kinds of ESG-oriented derivates exist in the market. C. baker, Derivatives and 
ESG, in American Business Law Journal, 2022, 59(4).

56 The integration of ESG into insurance products still lacks sector-specific 
reference standards.
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Within the entire sustainable financial sector, ESG assurance 
services, including all services provided by an independent third 
party that verifies sustainability credentials of sustainable finance 
instruments and practices, play a fundamental role in ensuring 
market integrity and transparency57. This is true, either in the case 
of more standardized assets, where assurances consist of verifica-
tions for compliance with standards and labels, like the above-men-
tioned external review services for green and sustainable bonds, 
or in the case of substantially unregulated innovations, where as-
surances serve to ascertain data, assumptions, or credentials, on 
a case-by-case basis. Assurance services include certification, sec-
ond-party opinions, as well as scoring and rating provided by spe-
cialized agencies. 

Since the provision of sustainability assurance services, unlike 
financial auditing, is almost completely unregulated in most jurisdic-
tions, in 2023 the International Auditing and Assurance Standards 
Board (IASSB) proposed the International Standard on Sustainabil-
ity Assurance, introducing a global standard for all kinds of assur-
ance services concerning sustainability in business and finance58. At 
the EU level, in the same year, the Commission proposed a Regula-
tion on ESG ratings, the latter being defined as opinions “on a com-
pany or financial instrument’s sustainability profile or characteris-
tics, exposure to sustainability risks or impact on society and/or the 
environment”59. These proposals can bring more transparency, com-
pliance, and effectiveness to this crucial sector, with positive effects 
on the entire sustainable finance landscape. 

Finally, as far as the integration of sustainability into the general 
operations of financial actors is concerned, reference is made espe-
cially to ESG disclosure and reporting practices. These are building 

57 See on these specific aspects and T. buSSanI, Compliance monitoring and 
enforcement with voluntary standard: the case for external review on green bonds, 
in Cahiers Jean Monnet, 2021, 14.

58 IAASB, International Standard on Sustainability Assurance (ISSA) 5000, 
General Requirements for Sustainability Assurance Engagements, 2023.

59 euroPean commISSIon, Proposal for a Regulation of the European Parlia-
ment and of the Council on the transparency and integrity of Environmental, Social 
and Governance (ESG) rating activities, COM(2023) 314 final, 13.6.2023.
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blocks of the informational regulatory approach to finance and sus-
tainability. More specifically, ESG disclosure concerns the release of 
information to investors, regulators, and the public concerning cer-
tain aspects of the ESG footprint of a financial (or non-financial) in-
stitution, as required by regulators, investors, or applicable industry 
standards. In contrast, ESG reporting is the process of communi-
cating ESG strategies and performance in a structured, comprehen-
sive, and as standardized as possible manner, so that issuers’ overall 
commitments to sustainability can be compared along with results 
achieved over time. Disclosure and reporting are hence strictly re-
lated. At the normative level, some global standards and guidelines 
apply, such as the TCFD Recommendations on climate-related fi-
nancial disclosure (2017)60, the Global Standards for Sustainability 
Reporting from the Global Reporting Initiative (GRI, 2020)61, or the 
more recent International Financial Reporting Standards (IFRS) on 
sustainability-related financial information and climate-related dis-
closure (2023)62.

5.  Conclusions

Sustainable finance is envisioned by global economic govern-
ance institutions (namely UNEP, WB, G20, EU) as the crucial area 
to concentrate efforts, in order to reform the international financial 
system and finance the transition to a climate-resilient and more 
sustainable global economy. Market-based innovation and initiatives 

60 See note 28.
61 global rePortIng InItIatIve, Global Standards for Sustainability Reporting, 

2020. The GRI is a not-for-profit established in 1997 to create global standards on 
sustainability reporting.

62 IFRS, IFRS S1 “General Requirements for Disclosure of Sustainability-
related Financial Information” and IFRS S2 “Climate-related Disclosures”. IFRS 
is a foundation established in 2001 with the mission of developing high-quality 
standards that bring transparency, accountability, and efficiency to capital markets. 
In the same year, it established the International Accounting Standards Board (IASB) 
to compile the IFRS Accounting Standards. In 2021, it established the International 
Sustainability Standards Board (ISSB) to compile said standards on sustainability 
disclosure.
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have pushed the way forward by enriching the market with sustain-
able financial products, practices, and strategies. Regulatory efforts 
have come both from the private and the public sector. Private ac-
tors like ICMA, CBI, IAASB, GRI, IFRS, and others have emerged 
as global standard-setters in the international financial regulatory 
arena by providing substantive norms for nascent, but still unreg-
ulated, sustainable finance market segments. UN-led coalitions and 
programs, such as the PRI, SSE, and SBFN, created positive envi-
ronments for financial regulators and stock exchanges, which, by 
engaging with each other as well as with international institutions, 
standard-setters, and private actors, have been able to innovate fi-
nancial markets by introducing soft-law and regulations in the rele-
vant jurisdictions.

As a result, to date, sustainable finance is governed by a com-
plex interplay of binding and non-binding norms resulting from 
the overlap of global industry standards and domestic regulations. 
This is consistent and coherent: on the one hand, with the norma-
tive structure of international financial law, which is characterized 
by an informal, hybrid, and multi-layered mode of governance and 
law-making, where global industry standards form a common reg-
ulatory basis for international financial markets; on the other, with 
the global call for action in support of the SDG, as advocated by 
the 2030 Agenda and confirmed by the above-mentioned global 
economic governance institutions in the cited documents, which 
supported the private sector in contributing to reforming interna-
tional finance. In this context, global standards represent a funda-
mental building block of the international regulation of sustaina-
ble finance.

However, regulatory concerns arise, as at the internation-
al level it is indispensable not only to prevent greenwashing (or 
SDG-washing) practices63, which can affect the contribution of 
the entire sector to climate and sustainability transition, but al-
so to avoid market fragmentation and ensure compliance global-
ly. Therefore, there is a need for internationally agreed or however 

63 These are deceptive practices on the real sustainability credentials of a 
sustainable finance product or service.
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interoperable taxonomies and definitions for sustainable activities 
as well as international mechanisms to enforce compliance with 
standards and regulations. In this regard, more recent initiatives 
such as the International Platform on Sustainable Finance (IPFS, 
2019)64 and the 2021 G20 Sustainable Finance Roadmap65 prom-
ise to strengthen international policy coordination and governance 
in the right direction. Further innovations and reforms in this area 
are expected and indeed needed.

64 IPSF is an international informal forum for policy-makers established 
within the G20 with the aim of promoting international cooperation and policy 
coordination among regulators in the field of sustainable finance.

65 The Roadamp is a multi-year document focusing the attention of the G20 
members, relevant international organizations, networks, initiatives, and other 
stakeholders to key priorities of the sustainable finance agenda. G20, G20 Rome 
Leaders’ Declaration, 2021, point 31.





“GOLD STANDARDS” FOR “GREENING” FINANCIAL 
FLOWS? THE “BRUSSELS EFFECT” OF THE EU 

SUSTAINABLE FINANCE AGENDA

Federica Agostini

1.  Introduction

Within the realm of market-led and regulatory initiatives steer-
ing capital markets towards sustainability goals1, the European Un-
ion (EU) has taken a pioneering role. The EU’s regulatory activism 
began with the 2017 Action Plan on sustainable finance2, followed 
by a 2021 Renewed Sustainable Finance Strategy3 and by a 2023 leg-
islative package4, which have culminated in a wide array of regulato-
ry measures. The broad scope and granularity of EU sustainable fi-
nance measures are unparalleled in other jurisdictions, arguably po-
sitioning the EU as a leader in this field on the global policy stage5. 

1 As also illustrated by t. buSSanI, Sustainable Finance for Sustainable Devel-
opment: Reforming the International Financial System, in this volume.

2 Communication from the Commission to the European Parliament, the Eu-
ropean Council, the Council, the European Central Bank, the European Economic 
and Social Committee and the Committee of the Regions, Action Plan: Financing 
Sustainable Growth, 290, 2018.

3 Communication from the Commission, Strategy for Financing the Transition 
to a Sustainable Economy, 390, 2021. 

4 Communication from the Commission, A sustainable finance framework 
that works on the ground, 209, 2023.

5 As also acknowledged by the EU Commission, Communication from the 
Commission, Long-term competitiveness of the EU: looking beyond 2030, 2023, 
168, para 2.
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The objective of these EU initiatives also appears to be the creation 
of global “gold standards” that can serve as benchmarks for non-EU 
market actors and regulators alike. 

One compelling lens for analysing how EU rules have shaped 
the regulatory globalisation of sustainable finance measures could 
be the so-called “Brussels effect”6 theory, coined by Anu Bradford 
and recurrently cited in academic scholarship7. This theory attrib-
utes the cross-border circulation of EU policies to a number of fac-
tors, including market size, regulatory capacity, political will to gen-
erate stringent rules, the difficulty of evading EU regulations by 
moving to a laxer regulatory regime (due to the “inelasticity” of reg-
ulatory targets), and the challenges of simultaneously applying mul-
tiple regulatory frameworks (stemming from the “non-divisibility” 
of companies’ activities)8. In an op-ed, the author of the concept al-
so highlighted the potential of EU sustainable finance policies to ex-
ert such effects9.

While the scope of EU measures to advance sustainability goals 
in the banking and financial sector has been wide-ranging, EU’s 
leadership is particularly evident in its definitional initiatives, which 
attempt to crystallise a legally binding definition of “sustainability” 
in the financial context. In particular, the EU Taxonomy10, the EU 

6 a. bradFord, The Brussels Effect, in Northwestern University Law Review, 
2012, 107(1); a. bradFord, The Brussels Effect, Oxford University Press, 2020.

7 See, among others, a.l. newman, e. PoSner, Putting the EU in its place: 
policy strategies and the global regulatory context, in Journal of European Public 
Policy, 2015, 22(9), pp. 1316-1335, p. 1326. On the potential effects of crypto-
asset regulation, see P. raSchner, o. koSenkov, Exporting Environmental-Friendly 
Digitalisation? Implications of EU’s MiCA Regulation on the Global Governance 
of Crypto Systems, 2023, https://ssrn.com/abstract=4718770.

8 a. bradFord, The Brussels Effect, 2012, pp. 11-18.
9 k. anev JanSe, a. bradFord, The Brussels Effect on Sustainable Finance, in 

Project Syndicate, 26 April 2021, https://www.project-syndicate.org/commentary/
eu-sustainable-finance-taxonomy-brussels-effect-by-kalin-anev-janse-and-anu-
bradford-2021-04.

10 Particularly the Regulation (EU) 2020/852 of the European Parliament 
and of the Council of 18 June 2020 on the establishment of a framework to facil-
itate sustainable investment, and amending Regulation (EU) 2019/2088, 2020, L 
198/13 and the Delegated Acts, see infra, 2.1.
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Green Bond Standard11 and the Proposal for an ESG Ratings Regu-
lation12 significantly went beyond previous standards and initiatives 
in order to anchor financial services, activities and instruments la-
belled as “sustainable” to uniform and transparent criteria13. The EU 
Taxonomy and the EU Green Bond Standard also strive to introduce 
a science-based benchmark for what counts as “sustainable”. Estab-
lishing a level playing field for “sustainable” financial practices are 
seen as the first and crucial step to fight “greenwashing”14. Clear and 
uniform criteria are also expected to foster investor confidence and 
encourage investments in “sustainable” products and companies15. 
Such ambitious endeavours lay the foundation for other regulators 
to follow suit. 

Against this background, this essay will outline the core novel-
ties of the EU Taxonomy, the EU Green Bond Standard and the Pro-
posal aiming at regulating ESG ratings. It will later investigate the 
factors that have contributed or could contribute to the circulation 
of the EU model, giving rise to a “Brussels effect”.

11 Regulation (EU) 2023/2631 of the European Parliament and of the Coun-
cil of 22 November 2023 on European Green Bonds and optional disclosures for 
bonds marketed as environmentally sustainable and for sustainability-linked bonds, 
OJ L 2631.

12 eu commISSIon, Proposal for a Regulation of the European Parliament 
and of the Council on the transparency and integrity of Environmental, Social and 
Governance (ESG) rating activities 2023/0177.

13 Another relevant definitional initiative, out of the scope of the present essay, 
led to the introduction of two financial benchmarks to measure progress against 
Paris Agreement goals (“Climate Transition” and “EU Paris-aligned” Benchmarks), 
Regulation (EU) 2019/2089 of the European Parliament and of the Council of 
27 November 2019 amending Regulation (EU) 2016/1011 as regards EU Climate 
Transition Benchmarks, EU Paris-aligned Benchmarks and sustainability-related 
disclosures for benchmarks, 2019, OJ 317/17.

14 I.e. the mismatch between communications and actions in the environmental 
sphere, m.a. delmaS, v.c. burbano, The Drivers of Greenwashing, in California 
Management Review, 2011, 54, 64; terrachoIce grouP, Inc., The Seven Sins of 
Greenwashing, 2009, https://www.map-testing.com/assets/files/2009-04-xx-The_
Seven_Sins_of_Greenwashing_low_res.pdf. 

15 On “nudging” as a policy objective, see d.a. zetzSche, l. anker-SørenSen, 
Regulating Sustainable Finance in the Dark, in Eu. Bus. Org. L. Rev., 2022, 23, 
pp. 12-13.
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2.  A global benchmark to classify “sustainable finance”: the EU 
Taxonomy 

2.1.  Analysis

At the heart of the EU’s sustainable finance framework lies the 
EU Taxonomy, a classification system for economic activities and fi-
nancial products furthering sustainability goals. It is grounded on 
general principles, enshrined in a Regulation16, as well as on a set of 
technical criteria, laid out in various Delegated regulations17. 

The Regulation identifies six specific high-level objectives to-
ward environmental sustainability, i.e., climate change mitigation, 
climate change adaptation, the sustainable use and protection of wa-
ter and marine resources, the transition to a circular economy, pol-
lution prevention and control, the protection and restoration of bi-
odiversity and ecosystems. “Aligned” economic activities and finan-

16 Regulation 2020/852/EU.
17 Commission Delegated Regulation (EU) 2021/2139 of 4 June 2021 supple-

menting Regulation (EU) 2020/852 of the European Parliament and of the Council 
by establishing the technical screening criteria for determining the conditions under 
which an economic activity qualifies as contributing substantially to climate change 
mitigation or climate change adaptation and for determining whether that econom-
ic activity causes no significant harm to any of the other environmental objectives; 
Commission Delegated Regulation (EU) 2022/1214 of 9 March 2022 amending 
Delegated Regulation (EU) 2021/2139 as regards economic activities in certain en-
ergy sectors and Delegated Regulation (EU) 2021/2178 as regards specific public 
disclosures for those economic activities, 2022, OJ 188/1; Commission Delegated 
Regulation (EU) 2023/2485 of 27 June 2023 amending Delegated Regulation (EU) 
2021/2139 establishing additional technical screening criteria for determining the 
conditions under which certain economic activities qualify as contributing substan-
tially to climate change mitigation or climate change adaptation and for determin-
ing whether those activities cause no significant harm to any of the other environ-
mental objectives; Commission Delegated Regulation (EU) 2023/2486 of 27 June 
2023 supplementing Regulation (EU) 2020/852 of the European Parliament and of 
the Council by establishing the technical screening criteria for determining the con-
ditions under which an economic activity qualifies as contributing substantially to 
the sustainable use and protection of water and marine resources, to the transition 
to a circular economy, to pollution prevention and control, or to the protection and 
restoration of biodiversity and ecosystems and for determining whether that eco-
nomic activity causes no significant harm to any of the other environmental objec-
tives and amending Commission Delegated Regulation (EU) 2021/2178 as regards 
specific public disclosures for those economic activities.
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cial products are those that substantially contribute to at least one of 
these objectives whilst “not significantly harming” any of the other 
ones. They will also have to observe minimum safeguards laid out in 
international soft law instruments, like OECD Guidelines for Multi-
national Enterprises and the UN Guiding Principles on Business and 
Human Rights18. More importantly, they must comply with a series 
of technical screening criteria, established by the Commission on the 
basis of the science-driven recommendations of a multi-stakehold-
er group (the “Platform on sustainable finance”), laid out in Level 
2 Acts19. As a result, the EU Taxonomy in its current outlook does 
not aim to cover the entire spectrum of assets and activities in the 
EU real economy, but only those in those sectors that are expected 
to advance environmental goals.

The Taxonomy also serves as the bedrock for further meas-
ures advancing the EU sustainable finance agenda. First, financial 
and non-financial institutions are required to disclose the extent to 
which their activities align with the Taxonomy20: for instance, com-
panies have to report the proportion of their turnover, capital ex-
penditures, operational expenditures and total assets in line with the 
Taxonomy (“green asset ratio”)21. Second, the Sustainable finance 
Disclosure Regulation (SFDR) requires financial products, like in-
vestment funds, claiming to promote social or environmental objec-
tives “among other characteristics”, or having “sustainable invest-
ment” as their primary objective, to disclose the percentage of their 
investments in line with the Taxonomy22.

18 Art. 3 (c), ibidem.
19 Commission Delegated Regulation 2021/2139.
20 Following the KPIs in the Annexes to the Commission Delegated Regula-

tion (EU) 2021/2178 of 6 July 2021 supplementing Regulation (EU) 2020/852 of 
the European Parliament and of the Council by specifying the content and pres-
entation of information to be disclosed by undertakings subject to Articles 19a or 
29a of Directive 2013/34/EU concerning environmentally sustainable economic 
activities, and specifying the methodology to comply with that disclosure obliga-
tion.

21 See Annex I-II, ibidem.
22 Art. 8(2a), Art. 9 (4a) Regulation (EU) 2019/2088 of the European Parlia-

ment and of the Council of 27 November 2019 on sustainability-related disclosures 
in the financial services sector.
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Third, the EU and member states willing to introduce new pub-
lic measures, standards or labels must apply the same criteria to de-
termine whether economic activities qualify as “sustainable”23. For 
example, as the following paragraph will illustrate, the EU Green 
Bond Regulation designates bonds as “EU green” when all the pro-
ceeds are used in accordance with the Taxonomy criteria24. 

Alongside the fully aligned activities, the Delegated Regula-
tion also contemplates “transitional” ones. While these do not com-
ply with the technical screening criteria, they still contribute to cli-
mate change mitigation objectives if their GHG emission levels 
correspond to the best performance in the sector and there are no 
low-carbon alternatives25. The Delegated Regulation also considers 
“enabling activities”, which do not directly contribute, but rather fa-
cilitate other activities in advancing environmental objectives, like 
manufacturing and research for the creation of renewable energy26. 
The latter must, however, have themselves substantial positive envi-
ronmental impact and not lead to a lock-in in assets that undermine 
long-term environmental goals27, considering the economic lifetime 
of those assets.

2.2.  Strong “Brussels Effects”, with some caveats 

While the one designed at EU level did not constitute the first 
or the only example of Taxonomy globally, its introduction certainly 
marked a change in pace and scope in the global policy landscape. 
The Sustainable Banking & Finance Network identified 47 taxono-
mies (either in the form of fully-fledged classification systems or of 
lists of activities deemed as “sustainable”) published between 2012 

23 Art. 4 Regulation 2020/852.
24 See infra s. 3.1.
25 Art. 10 (1) Regulation 2020/852.
26 Art. 10 (2), ibidem.
27 I.e., allowing high-emitting activities to persist, preventing less emitting 

alternatives from entering the market; PlatForm on SuStaInable FInance, The Ex-
tended Environmental Taxonomy: Final Report on Taxonomy extension options 
supporting a sustainable transition, p. 108, https://finance.ec.europa.eu/system/
files/2022-03/220329-sustainable-finance-platform-finance-report-environmen-
tal-transition-taxonomy_en.pdf.
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and February 202428. Entities that had already introduced criteria 
for “sustainable” activities before the EU include market actors, like 
the non-governmental organisation Climate Bonds Initiative, and 
national standard-setters, including regulators like the Mongolian 
Financial Stability Commission29 or central banks like Bangladesh 
Bank30, the People’s Bank of China31 and Banco do Brasil, within 
the network of the Brazilian Federation of Banks (Febraban)32. It is 
worth noting, however, that most of these initiatives are narrower 
in scope than the EU classification system, only including high-lev-
el lists of eligible projects33 or methods to calculate the alignment of 
assets with sustainability goals34. The 2020 Taxonomy Regulation, 
in contrast, inaugurated a more comprehensive architecture, merg-
ing high-level principles with (the legal basis for) the subsequently 
introduced granular criteria. Three main factors could arguably ac-
count for the progressive globalisation of the EU model.

First, the Taxonomy has an extraterritorial application, with dis-
closure requirements for banks, companies and institutional inves-
tors concerning the alignment of their economic activities, regard-
less of where these activities take place. An inevitable “Brussels ef-
fect” may thus derive from the practical difficulties of evading the 

28 SBFN Toolkit, Sustainable finance taxonomies, 2024, p. 18, https://www.
sbfnetwork.org/wp-content/uploads/2024/05/SBFN-Toolkit_Sustainable-Finance-
Taxonomies.pdf.

29 Together with the mongolIa SuStaInable FInance aSSocIatIon, Mongolian 
Green Taxonomy, 2019, https://www.sbfnetwork.org/wp-content/assets/policy- 
library/1270_Mongolia_Green_Taxonomy_2019_MSFA.pdf.

30 bangladeSh bank, Sustainable Finance Policy for Banks and Financial 
Institutions - Sustainable Taxonomy, 2020, https://www.bb.org.bd/mediaroom/
circulars/gbcrd/dec312020sfd05.pdf.

31 See PeoPle’S bank oF chIna (PBOC), Green Bond Endorsed Projects Cat-
alogue, 2015, http://www.greenfinance.org.cn/displaynews.php?cid=79&id=468, 
and the Mongolian Green Taxonomy, 2019.

32 Febraban, The Brazilian Financial System and the Green Economy - Meas-
uring financial resource allocation towards a green economy by the Brazilian fi-
nancial system, 2015, https://cmsarquivos.febraban.org.br/Arquivos/documen-
tos/PDF/Measuring%20financial%20resource%20allocation%20towards%20
A%20green%20economy%20by%20the%20brazilian%20financial%20system.
pdf; and ibidem, 2016, https://cmsarquivos.febraban.org.br/Arquivos/documen-
tos/PDF/2016_Measuring%20Green%20Economy_EN.pdf.

33 Like the one by the Pboc, see footnote 31.
34 Like Febraban’s methods, see footnote 32.
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application of the EU framework. In other words, the “nondivisibil-
ity” of companies’ production from the EU territory pushes market 
actors to consider the Taxonomy criteria, even for activities that take 
place beyond the EU borders35.

Second, the size and attractiveness of the EU market for “sus-
tainable” funds36 may also drive “Brussels effects” at market lev-
el. For instance, non-EU companies may seek to demonstrate high 
alignment with the EU Taxonomy criteria for capital-raising pur-
poses. 

Third, there is already evidence of the regulatory export of the 
EU model across several other jurisdictions. Several subsequent 
Taxonomies also revolve around similar principles, like the notions 
of “substantial contribution” and minimum “safeguards”, technical 
screening criteria, as well as presenting a link between the classifica-
tion systems and reporting requirements37. While transnational bod-
ies like the UNGP as well as multilateral development banks like the 
World Bank have also been influential for the design of non-EU tax-
onomies, especially across emerging economies38, the wide circula-
tion of the EU model appears is undeniable. 

Even though the core building blocks of the EU Taxonomy have 
widely circulated, other countries have implemented divergent ap-
proaches regarding other more controversial aspects of this frame-

35 One of the factors considered by a. bradFord, The Brussels Effect, Oxford 
University Press, 2020, pp. 18-19.

36 E.g. combined assets in “sustainable” funds under SFDR amounted to EUR 
5.5 trillion in the first quarter of 2024, mornIngStar, SFDR Article 8 and Article 
9 Funds: Q1 2024 in Review, 2024, p. 7, https://www.morningstar.com/en-uk/lp/
sfdr-article8-article9.

37 For a comparative analysis see SBFN Toolkit, Sustainable finance taxono-
mies, 2024, pp. 37, 39, 44. 

38 See the World Bank’s work toward the elaboration of high-level princi-
ples for national taxonomies, world bank, Developing a National Green Tax-
onomy - A World Bank Guide, 2020, https://documents1.worldbank.org/cu-
rated/en/953011593410423487/pdf/Developing-a-National-Green-Taxono-
my-A-World-Bank-Guide.pdf; See e.g. the actors involved in the Working Group 
on Sustainable Finance Taxonomies in Latin America and the Caribbean, also in-
volving the European Commission as external technical advisor. UNGP, Common 
Framework of Sustainable Finance Taxonomies for Latin America and the Car-
ibbean, 2023, https://www.undp.org/latin-america/publications/common-frame-
work-sustainable-finance-taxonomies-latin-america-and-caribbean.
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work. In particular, notable idiosyncrasies exist across jurisdictions 
concerning the scope of these classification systems, reflecting coun-
tries’ varied transition pathways and climate policies.

For instance, additional technical screening criteria for climate 
adaptation introduced in 2022 also cover nationally sensitive sec-
tors for EU Member States, like gas and nuclear activities. As a re-
sult, as long as market actors comply with additional transparency 
requirements, they can count such activities as part of their Tax-
onomy-aligned revenues or as part of their “Green Asset Ratio”39. 
Such decision faced criticism from stakeholders and some Member 
States, resulting in pending litigation in front of the ECJ40. This ex-
tension illustrates the blurred line between science and politics in 
the design of taxonomies, leaving for other countries to make dif-
ferent choices. In contrast, the Chinese taxonomy also incorporates 
“green services” and other strategic sectors aligned with its own in-
dustrial policy41.

Moreover, the EU Taxonomy currently operates as a binary sys-
tem, “signalling” Taxonomy-aligned (i.e. “green”) activities and as-
sets42, as well as differentiating them from those that do not comply 
with the technical screening criteria or breach the “do no significant 
harm” criteria43. This approach has three consequences that also af-

39 Annexes I-II-III Commission Delegated Regulation (EU) 2022/1214.
40 For the annulment of a Decision by the European Commission denying 

the internal review of the Taxonomy Delegated Act on gas and nuclear under the 
Aarhus convention, Case T-579/22, ClientEarth v Commission, OJ C 45.

41 See the more recent version, Pboc, natIonal develoPment and reForm 
commISSIon (ndrc), chIna SecurItIeS regulatory commISSIon (cSrc), Green 
Bond Endorsed Projects Catalogue, 2021, http://www.pbc.gov.cn/goutongjiaol
iu/113456/113469/4342400/2021091617180089879.pdf. For an in-depth com-
parison of the EU and Chinese approaches, see also clImate bondS InItIatIve, Glob-
al green taxonomy development, alignment, and implementation, 2022, p. 10, 
https://www.climatebonds.net/files/reports/cbi_taxonomy_ukpact_2022_01f.pdf.

42 On signalling effects, e. torSten , d. gao, F. Packer, A taxonomy of sus-
tainable finance taxonomies, BIS Papers, n. 118, 2021, pp. iii, 2, 3, https://c2e2.
unepccc.org/wp-content/uploads/sites/3/2021/10/bis-bis-papers-no-118-a-taxon-
omy-ofsustainable-finance-activities-12-october-2021.pdf.

43 As graphically illustrated by PlatForm on SuStaInable FInance, The Extend-
ed Environmental Taxonomy: Final Report on Taxonomy extension options sup-
porting a sustainable transition, p. 27. The Platform has highlighted that the re-
porting requirements based on Taxonomy and revolving around capital expendi-
tures and operating expenditures would speak against it operating as a binary sys-

https://c2e2.unepccc.org/wp-content/uploads/sites/3/2021/10/bis-bis-papers-no-118-a-taxonomy-ofsustainable-finance-activities-12-october-2021.pdf
https://c2e2.unepccc.org/wp-content/uploads/sites/3/2021/10/bis-bis-papers-no-118-a-taxonomy-ofsustainable-finance-activities-12-october-2021.pdf
https://c2e2.unepccc.org/wp-content/uploads/sites/3/2021/10/bis-bis-papers-no-118-a-taxonomy-ofsustainable-finance-activities-12-october-2021.pdf
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fect the circulation of the EU model. First, criteria for the identifi-
cation of “brown” activities are missing. Second, the focus on ful-
ly-aligned, enabling and transitional activities fails to capture the 
full spectrum of “shades of green”, such as the technologies and as-
sets that do not fully align but may become “green” in the future. 
Recognising their importance for meeting the transition goals44, the 
Platform on Sustainable finance proposed a broader classification 
system potentially covering the entire economy. This “traffic lights” 
system would categorise economic activities based on their differ-
ent environmental impacts, classifying them as “green” (if they sub-
stantially contribute to environmental objectives), “red” (if they do 
significant harm), “amber” (if they have an intermediate impact) 
or “grey” (if they neither substantially contribute nor do significant 
harm)45. Third, the EU Taxonomy as currently designed also fails to 
capture activities that contribute to social goals. The latter are only 
relevant in the form of “minimum social safeguards”, acting as ex-
ternal boundaries for what can qualify as “environmentally sustain-
able”46. Previous efforts to expand the scope of the Taxonomy to so-
cial goals were discontinued47. 

On the contrary, the coverage of subsequent Taxonomies has 
varied widely. The 2023 Mexican Taxonomy also provides technical 
criteria for social and governance goals like gender equality48. The 
Indonesian taxonomy addresses some of the coverage limitations of 

tem, ibidem, p. 17. While the Taxonomy does not create a net differentiation of 
“green” and “brown” market actors, the differentiation between Taxonomy-aligned 
and non-Taxonomy-aligned assets arguably still makes it a binary system, not ac-
knowledging nuances.

44 As also acknowledged by Commission Recommendation (EU) 2023/1425 
of 27 June 2023 on facilitating finance for the transition to a sustainable economy.

45 PlatForm on SuStaInable FInance, The Extended Environmental Taxonomy: 
Final Report on Taxonomy extension options supporting a sustainable transition, 
pp. 23, 27. 

46 See supra, para 2.1.
47 PlatForm, The social Taxonomy- final report, 2022, https://finance.

ec.europa.eu/system/files/2022-08/220228-sustainable-finance-platform-fi-
nance-report-social-taxonomy_en.pdf.

48 gobIerno de méxIco, Taxonomía Sostenible de México, 2023, pp. 193-
207, https://www.gob.mx/cms/uploads/attachment/file/809773/Taxonom_a_
Sostenible_de_M_xico_.pdf.



“Gold Standards” for “Greening” Financial Flows? 571

the EU Taxonomy, by incorporating transitional and brown activi-
ties, as well as the social sphere49.

Overall, despite the evident “Brussels effects” of the EU Taxon-
omy, several country-specific peculiarities remain. National diver-
gencies are also expected to persist with regards to the link between 
taxonomies and the issuance of “sustainable” bonds, as the follow-
ing section will illustrate.

3.  A uniform standard for EU green bonds

3.1.  Analysis

“Sustainable” bonds (including green bonds, social bonds, 
transition bonds and sustainability-linked bonds, among others) 
have become an increasingly popular financing technique to chan-
nel funds towards sustainability projects and to facilitate issuers’ 
transition toward more sustainable practices. In essence, the “sus-
tainability” label either results from the allocation of the funds 
raised from investors toward sustainability projects (“use-of-pro-
ceeds” bonds), or from the link between sustainability-related tar-
gets (like the reduction of GHG emissions) and bonds’ financial 
conditions (“sustainability-linked” bonds)50. Following the first ex-
ample of green bonds issued by the European Investment Bank 
(EIB) in 200751, the EU has remained a global leader in the issu-
ance of “sustainable” debt instruments over the years52. The pre-

49 SuStaInable FInance IndoneSIa, Indonesia Green Taxonomy, https://
www.ojk.go.id/keuanganberkelanjutan/Uploads/Content/Regulasi/Regula-
si_22012011321251.pdf.

50 ICMA, Green Bond Principles - Voluntary Process Guidelines for Issuing 
Green Bonds, 2022, https://www.icmagroup.org/assets/documents/Sustainable-fi-
nance/2022-updates/Green-Bond-Principles-June-2022-060623.pdf. On sustaina-
bility-linked bonds, F. agoStInI, Navigating sustainability-linked bonds: friends or 
foes (of the transition)?, in FBF blog, 2024, https://fbf.eui.eu/navigating-sustaina-
bility-linked-bonds-friends-or-foes-of-the-transition/.

51 EIB, Climate Awareness Bonds, https://www.eib.org/en/investor-relations/
cab/index.htm.

52 E.g. the most populary currency for the issuance of sustainable bonds in 
2022 was EUR, see envIronmental FInance, Sustainable Bonds Insight 2023, 2024, 
p. 43, https://www.environmental-finance.com/assets/files/research/sustainable-
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dominant benchmark guiding the issuance of “sustainable bonds” 
globally has hitherto been a series of voluntary market standards, 
such as the Green Bond principles, designed by the International 
Capital Markets Association (ICMA)53. 

However, building on the 2018 Action Plan54, the EU has intro-
duced a Green Bond Regulation (EUGBR)55, approved in Novem-
ber 2023 and set to take effect from November 202456. The aim is 
to establish a common Standard for “EU Green Bonds”. While the 
Regulation has the direct force of law among all Member States, its 
application will be voluntary, meaning that market actors can still 
issue green bonds in the EU without complying with the Regula-
tion. However, all actors who choose to use the “EU Green Bond” 
Standard – whether financial or non-financial entities, or sovereign 
issuers (with some adjustments57) – will need to comply with disclo-
sure and external review requirements. The core distinctive feature 
of EUGB-labelled bonds, compared to existing market practices, is 
the requirement to allocate at least 85% of the proceeds to EU Tax-
onomy-aligned projects58.

Without delving into all the technicalities of the EUGBR59, it 
is worth examining some of the distinctive features that could in-
fluence the circulation of the EU model. A pre-requisite for issuing 

bonds-insight-2023.pdf; Icma, Sustainable Bond Market Data- Sustainable Bond 
Issuance per Region, https://www.icmagroup.org/sustainable-finance/sustainable-
bonds-database/.

53 On the governance of the green bond market ahead of the introduction of 
the standard, S. gIlotta, Green Bonds: A Legal and Economic Analysis, in t. kuntz 
(ed.), Research Handbook on Environmental, Social, and Corporate Governance, 
Edward Elgar, 2023; F. agoStInI, From Green Bond Principles to Green bond 
clauses: mitigating greenwashing through contract law, in m. heIdemann, m. 
andenaS (eds.), Quo vadis Commercial Contract? Reflections on Sustainability, 
Ethics and Technology in the Emerging Law and Practice, Springer, 2023.

54 See Introduction.
55 Regulation 2023/2631/EU.
56 Art. 72 (2) EUGBR.
57 Art. 13, Annex I, II EUGBR.
58 Art. 4 (1), 5 (1) EUGBR.
59 For an in-depth analysis see n. maragaPolouS, Towards a European 

Green Bond: A Commission’s Proposal to Promote Sustainable Finance, in d. 
ramoS munoz, a. SmolenSka, Greening the Bond market: A European perspective, 
Palgrave MacMillan, 2023.
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EU Green Bonds is the publication of a Factsheet, outlining how the 
proceeds of the bonds will be allocated, reviewed by a third-party 
provider60. After the issuance, market actors must publish annual 
allocation reports, also subject to external review61, and an impact 
report after the full allocation of proceeds or once during the bond’s 
life time62. The Standard will also introduce external supervision 
over bond issuers by national competent authorities, who will pre-
dominantly oversee the formal compliance with disclosure require-
ments rather than the “green” credentials63. The European Securi-
ties and Markets Authority (ESMA) will also authorize and exercise 
supervisory powers over reviewers64.

3.2.  Yet to be seen, but controversial, “Brussels Effects” 

While few initiatives within the global sustainable finance pol-
icy landscape are comparable with the EUGBR in scope and mag-
nitude65, several questions remain open as to its adequacy to cir-
culate across other jurisdictions with the same intensity as the EU 
Taxonomy. 

On the one hand, the Regulation created a passporting mech-
anism, allowing market actors both within and outside the Un-
ion to adopt the Standard when issuing bonds in the EU market66. 
Third-country reviewers will also be allowed to assess EUGB issu-
ances upon a positive decision by the Commission concerning the 

60 Art. 8, Annex II EUGBR.
61 Art. 9, Annex III EUGBR.
62 Art. 10, Annex IV EUGBR.
63 Art. 37 EUGBR. 
64 Art. 47-53 EUGBR. On the shortcomings of these oversight mechanisms, 

strongly focussing on formal publication requirements instead of the substance 
of such documentation or environmental credentials, see E. cerrato garcIa, F. 
agoStInI, The green bonds market in the light of European Commission’s proposal: 
implications for greenwashing liability, in d. ramoS munoz, a. SmolenSka, 
Greening the Bond market: A European perspective, Palgrave MacMillan, 2023.

65 For instance, China has introduced a link between green bond issuance 
and the high-level Taxonomy of eligible projects, see PBOC, NDRC, CSRD, supra; 
SBFN, supra, p. 73. 

66 Explanatory Memorandum EUGBR.
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equivalence of their legal regimes for accreditation67. The possibili-
ty for non-EU issuers and reviewers to engage with EUGB issuances 
introduces an element of “regulatory export” to the regime68. Such 
elements are also likely to foster regulatory competition, as non-EU 
jurisdictions may have incentives to introduce their own domestic 
provisions to avoid the migration of green bond issuers and review-
ers to the EU market. 

On the other hand, the voluntary and stringent nature of the 
EUGBS may also limit the potential “Brussels effect” of the Regu-
lation. The mandatory alignment with the Taxonomy, coupled with 
the option to deviate from the (voluntary) Standard, grants prospec-
tive green bond issuers considerable leeway to align with more flex-
ible market-designed standards, like ICMA Principles69. The relative 
ease of circumventing the EUGBR makes the regulatory target par-
ticularly “elastic”70. These circumstances may result in a low take-
up of the EUGBS among market participants71 and may discourage 
other regulators from emulating the EU model.

4.  A harmonised framework for ESG ratings

4.1.  Analysis

The other side of the coin to the definition of “sustainable” eco-
nomic activities and financial instruments relates to the means for 
assessing to what extent companies and investments effectively ad-

67 Art. 32 EUGBR.
68 One of the EU strategies in the global regulatory context, see a.l. newman, 

e. PoSner, Putting the EU in its place: policy strategies and the global regulatory 
context, 2015, p. 1326.

69 As also highlighted by E. cerrato garcIa, F. agoStInI, The green bonds 
market in the light of European Commission’s proposal: implications for green-
washing liability, 2023. 

70 Term borrowed from a. bradFord, The Brussels Effect, Oxford University 
Press, 2020, pp. 48-51; a. bradFord, The Brussels Effect, in Northwestern Univer-
sity Law Review, 2012, 107(1), p. 16.

71 One of the possible scenarios also envisaged by a. lehmann, The EU green 
bond standard: sensible implementation could define a new asset class, Bruegel, 
2023, https://www.bruegel.org/blog-post/eu-green-bond-standard-sensible-imple-
mentation-could-define-new-asset-class.
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vance sustainability goals72. Similar to how credit ratings have tradi-
tionally supported capital market investors in the assessment of the 
reliability of entities and securities, ESG ratings have gained popu-
larity for evaluating sustainability performance and credentials. Un-
like the static and “binary” nature of the Taxonomy73, ESG ratings 
would allow not only to signal to investors companies and products 
with an optimal sustainability profile, but also to rate the progres-
sive transition of entities.

While the EU regulator has long recognised the need for “tools” 
to facilitate investments toward sustainability goals74, it was only 
with the 2023 Sustainable Finance Package that the relevance of 
ESG ratings was formally acknowledged. This led to a Proposal for 
a Regulation on ESG ratings as well as the respective service provid-
ers75, over which the EU law-making bodies have reached a provi-
sional agreement in 202476. It portrays ESG ratings as “opinion[s], 
score[s], or both” regarding “a rated item’s profile or characteristics 
with regard to environmental, social and human rights, or govern-
ance factors or exposure to risks or the impact on environmental, so-
cial and human rights, or governance factors”. It places at the core 
of ESG ratings an “established methodology and ranking system of 
rating categories”77.

72 On the interlinkages between the Taxonomy and the Proposal on ESG 
ratings, c. gortSoS, d. kyrIazIS, The Taxonomy Regulation and its Implementation, 
EBI Working Paper Series, 2024, p. 19, https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=4381950; on the ESG rating regime as a “definitional” initiative, 
especially due to the transparency requirements. d. ramoS muñoz, a. SmoleńSka, 
The governance of ESG ratings and benchmarks (infomediaries) as gatekeepers: 
exit, voice and coercion, 2023, EBI Working Paper Series 149, p. 15, https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=4531520. 

73 See supra, 2.1.
74 Among others, eu commISSIon, A sustainable finance framework that 

works on the ground, 2023, para 1, 1.3.
75 eu commISSIon, Proposal (…) on the transparency and integrity of Envi-

ronmental, Social and Governance (ESG) rating activities 2023/0177.
76 For the approved texts, see eu ParlIament, Legislative resolution of 24 

April 2024 on the proposal for a regulation of the European Parliament and of the 
Council on the transparency and integrity of Environmental, Social and Governance 
(ESG) rating activities, COM(2023)0314 – C9-0203/2023 – 2023/0177(COD), 
https://www.europarl.europa.eu/doceo/document/TA-9-2024-0347_EN.pdf.

77 Art. 3 (1) Proposal.
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These can be qualitative or quantitative in nature, and poten-
tially serve different purposes, from the assessment of sustaina-
bility risks to evaluating external impacts78. Given the competi-
tion among market providers in the design of methodologies, there 
are significant divergences across ESG ratings, particularly in the 
factors considered, the indicators, and the approaches to balance 
them79. The broad variety of environmental, social and govern-
ance matters are not always considered separately; on the contrary, 
some providers provide aggregate scores, which may confuse and 
mislead investors about sustainability profiles80. Such discrepan-
cies, along with the need to protect investors, have driven the de-
cision to regulate this phenomenon at the EU level. According to 
the EU Commission, the existing fragmentation could also prevent 
companies from obtaining an accurate assessment of the sustaina-
bility risks and opportunities of their activities, or of those of their 
competitors81.

The Proposal, largely drawing on regulatory techniques for 
credit rating agencies and financial benchmarks, focuses on trans-
parency, authorisation and governance requirements. Providers are 
expected to provide information around their rating methodology in 
a dedicated section in their website82. They will have to obtain ES-
MA’s authorisation83, which will also exercise investigation and su-
pervisory powers84.

The Proposal also requires them to prevent conflicts of inter-
est85, also by introducing a “sliding door” system, preventing ESG 

78 As noted by d. ramoS muñoz, a. SmoleńSka, op. cit., pp. 5-6. This distinc-
tion is also recurrent in the industry, see eSma, ESG ratings: Status and key issues 
ahead, ESMA Report on Trends, Risks and Vulnerabilities 1, 2021, p. 700, https://
www.esma.europa.eu/sites/default/files/trv_2021_1-esg_ratings_status_and_key_
issues_ahead.pdf. 

79 F. berg, J.F. kölbel, r. rIgobon, Aggregate Confusion: The Divergence of 
ESG Ratings, in Review of Finance, 2022, 26(6), pp. 1315-44.

80 eSma, ESG ratings: Status and key issues ahead, ESMA Report on Trends, 
Risks and Vulnerabilities 1, 2021, p. 701.

81 Explanatory memorandum, Proposal.
82 Art. 23 (1) Proposal.
83 Arts. 6-9 Proposal.
84 Arts. 30, 33, 35-42 Proposal.
85 Art. 25 Proposal.
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rating providers from engaging in concurrent activities like auditing 
or consulting86.

The regulatory approach underlying the Proposal is indirect. It 
largely posits a reactive approach on investors’ side, orienting their 
decisions based on the additional flow of information resulting from 
ESG ratings. Supervision over providers also ensures a certain level 
of accountability87. On the contrary, the attention for substantive re-
quirements has been limited: for instance, the Proposal prohibits the 
aggregation of E, S and G elements in one unique rating88. Howev-
er, it does not go as far to harmonise the rating methodology, which 
will remain subject to market competition to ensure the variety and 
independence of approaches89. 

The assimilation of ESG ratings to credit rating agencies and 
financial benchmarks could be reasonably grounded on their simi-
lar role as intermediaries that should address investors’ information 
asymmetry (“Infomediaries”)90. Yet, some have also criticised this 
approach, which neglects their role as “gatekeepers” that should al-
so attest to the reliability of such information91.

4.2.  The premises for “Brussels Effects”?

While the international standard-setter IOSCO had already pro-
vided policy recommendations concerning ESG rating providers in 
202192, the EU Proposal emerged in a largely unregulated space. To 
the author’s best knowledge, only the UK Financial Conduct Au-

86 Art. 16 (1), with some exceptions under Art. 16 (2) Proposal.
87 d. ramoS munoz, a. SmolenSka, Greening the Bond market: A European 

perspective, Palgrave MacMillan, 2023, pp. 14, 18.
88 Art. 23 (2) Proposal.
89 Recital (36) Proposal.
90 m. SIrI, m. gargantInI, Information Intermediaries and Sustainability: 

ESG ratings and benchmarks in the European Union, ECMI Working Paper, 2022, 
https://www.ecmi.eu/publications/working-papers/information-intermediaries-
and-sustainability-esg-ratings-and-benchmarks.

91 d. ramoS munoz, a. SmolenSka, Greening the Bond market: A European 
perspective, Palgrave MacMillan, 2023.

92 IOSCO, Environmental, Social and Governance (ESG) Ratings and Data 
Products Providers - Final Report, 2021, pp. 49-50, https://www.iosco.org/library/
pubdocs/pdf/IOSCOPD690.pdf.
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thority (FCA) had explored the merits of a potential code of conduct 
for ESG ratings, commissioning it to ICMA93 for release toward the 
end of 202494. The code will, however, be a soft law instrument95. 

Several aspects of the currently negotiated Regulation suggest 
potential for ““Brussels effects” in the coming years. First, the EU 
Proposal explicitly regulates ESG rating providers not based in the 
EU, allowing them to operate in the EU only subject to an “equiv-
alence decision”96. Given the size of the EU market for “sustaina-
ble” products, the activity of ESG rating providers is hardly “divis-
ible”97, and the incentives to circumvent the application of the EU 
regime are low. These factors encourage, in turn, the industry to 
align. Second, the indirect regulatory approach, enabling market 
actors to retain their existing methodologies, may be perceived as 
less burdensome. Other regulators may be more prone to replicate 
similar transparency and organisational requirements with a view 
to protecting investors and boosting confidence in ESG ratings. In 
this context, the observed circulation of EU initiatives based on 
similar regulatory techniques, such as the Credit Rating Agencies 
Regulation98, highlights the potential impact of the EU Proposal. 
The IOSCO Policy Recommendations for providers, also empha-
sizing the role of transparency, organisational requirements and 
the mitigation of conflicts of interests, make such an outcome even 
more likely99. 

93 Fca, Code of Conduct for ESG data and ratings providers, 22 November 
2022, https://www.fca.org.uk/news/news-stories/code-conduct-esg-data-and-rat-
ings-providers. 

94 Through the spring budget 2024, hm treaSury, Policy paper - Spring 
Budget 2024, para 6.10, https://www.gov.uk/government/publications/spring-
budget-2024/spring-budget-2024-html.

95 Fca, supra, footnote 93.
96 Arts. 9-11 Proposal.
97 Terminology borrowed from a. bradFord, The Brussels Effect, Oxford 

University Press, 2020, p. 17.
98 e. cervone, Credit Rating Agencies: Financial Multipolarity, EU Regulatory 

Export and The Development of Global Standards Through Multilevel Governance, 
in c.l. lIm, b. mercurIo, International Economic Law after the Global Crisis, 
Cambridge University Press, 2015, pp. 12-13.

99 IOSCO, Environmental, Social and Governance (ESG) Ratings and Data 
Products Providers - Final Report, 2021, pp. 50-52.
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5.  Conclusions

EU definitional initiatives to foster sustainable finance repre-
sent an ambitious attempt to conceptualise and standardise the as-
sessment of “sustainability” in the financial sector. They also provide 
valuable case studies for understanding the cross-border circulation 
of the EU sustainable finance agenda. While the EU Taxonomy has 
undoubtedly inspired a wave of policy measures, complex issues like 
the Taxonomy’s coverage and the treatment of transitional activities 
have led to divergent policy choices in other countries. The essay 
has also concluded that the circulation of the EU Green Bond Stand-
ard among non-EU issuers, as well as the adoption of similar initia-
tives by other policy-makers, is likely to be low. The significant com-
pliance costs and the existence of more flexible, market-designed 
standards are likely to act as barriers to the globalisation of the EU 
model. Lastly, while the impact of the proposed ESG Ratings Regu-
lation remains uncertain, the indirect regulatory approach and rat-
ing providers’ need to operate in the EU market lay the foundation 
for potentially wide circulation of this initiative.
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